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Unit 1 - The Indian Contract Act, 

1872, Section I to 75 
 

Very Short Answer Type Questions 
 
Q.1 Define Contract. 

Ans.: “An agreement enforceable by Law is a Contract.” [Section 2(h)]. It creates legal obligations of all 

the parties to it. Such an agreement possesses all essentials of a contract laid down by section10. 

 

Q.2. When did the Contract Act come into force? 

Ans.: The Act came into force on 1st September, 1872. 

 

Q.3. Is the Contract Act retrospective? 

Ans.: The Act is not retrospective in operation & does not apply to contracts entered into before it came 

into force. Hence, the contracts entered into prior to 1st September, 1872 & to be performed after passing 

of this act are not hit by this Act. 

 

Q.4. Does the provisions of the Hindu Law & of the Mahomedan Law override the provisions of the 

Contract Act? 

Ans.: The express provisions of the Act are applied to both Hindus & Mahomedans & override the 

provisions of the Hindu Law & of the Mahomedan Law. Where the Contract Act deals with a point, the 

English Law on that point is not relevant. 

 

Q.5. What is an Agreement? 

Ans.: According to section 2(e) “Every promise and every set of promises, forming the consideration for 

each other, is an agreement.” It is created when a person makes an offer to another person & that other 

person signified his assent or accepts it. Thus, Agreement = offer + Acceptance. 

 

Q.6. Discuss the enforceability of the agreement. 

Ans.: An agreement is enforceable by law only when it creates legal rights & obligations of the parties. 

Therefore, the agreement which does not give rise to legal rights & obligations of the parties is not 

enforceable. Enforceability of the agreement depends on the intention of the parties to the agreement as 

well as the fulfillment of the requirements of a valid contract. 

 

Q.7. What is usual presumption in business contracts? 

Ans.: There is usual presumption in business agreements that the parties do intend to make a legally 

binding contract unless presumed otherwise. If there is no intention to create a legal relation, the contract 

can be assumed as not legal. Due to that, the contract may not be enforceable because there is no intention 

to create legal relations at the beginning which does not make contracting parties legally binding. 

 

 



Q.8. “A contract to contract in future is not a contract.” Comment 

Ans.: Agreement to agree in future is no contract. Also, there is no contract if offeree says he would 

accept the proposal after it is reduced to writing. 

 

Q.9. What is implied contract? 

Ans.: An agreement which is not made by written or spoken words of  parties but it is evidenced from the 

acts or conduct of the parties or according to prevailing conditions. 

 

Q.10. What is quasi contract? 

Ans.: The contract which is not created by proposal and acceptance but imposed by law based on the 

principle of equity. 

  

Q11. What is the difference between Void Agreement and Void contract? 

Ans.: A void agreement is void ab-initio, in essence, it is null since it is formed. But on the other hand, a 

void contract is one that is valid at the time of creation but eventually becomes void, due to certain 

circumstances, which are beyond the control of parties concerned. 

 

Q.12. What are illegal contracts? 

Ans.: Any agreement that violates existing laws in a particular field and is criminal. In addition to 

agreements that are illegal, those that are immoral and contrary to public policy also fall under this 

heading. In the case of illegal objects that are contrary to public policy, the contract will be void and 

unenforceable. In such cases, the parties have no valid obligations regarding the performance of the 

contract, and they are subject to criminal liability in the event they perform an illegal act in place of 

consideration. 

 

Q.13. Define unenforceable contracts. 

Ans.: An unenforceable contract is one that is not legally binding due to some 

technical defects and cannot be enforced in a court, as well as it’s not unlawful and has no remedies. 

When legal conditions are not satisfied, a contract might be declared unenforceable. As soon as the 

technical defects are removed, the contract becomes enforceable. 

 

Q.14. What is an Express Contract? 

Ans.: In Express contracts parties state terms and conditions either in written form or in orally. In other 

words, agreement offers and acceptances are communicated either in written form or verbally. 

 

Q.15. Differentiate between Executed & Executory Contract? 

Ans.: An executed contract is one in which all the parties thereto have performed all the obligations 

which they have originally assumed. On the other hand, an executory contract is one in which something 

remains to be done by one or more parties. 

  

 

Q.16. What is the difference between Bilateral & Unilateral Contract? 

Ans.: Unilateral Contract is the contract wherein only one party needs to perform the promise or 

obligation. And, bilateral contract is one in which the parties to the contract, commit to perform their 



concerned obligation or promise. 

 

Q.17. What is general and standing offer? 

Ans.: The offer made to the public in general and any one can receive, it is general offer, whereas 

standing offer is an offer made as tender to supply goods as and when required amounts to a standing 

offer. 

 

Q.18. What is cross offer and counter offer? 

Ans.: When two parties exchange identical offers in ignorance at the time of each other’s offer, it is called 

cross offer, on the other hand when offeree offers variations in the original offer, it is called as counter 

offer. 

 

Q.19. What is executed and executory contract? 

Ans.: A contract in which all the parties to the contract have performed their respective obligation is 

known as executed contract, whereas Executory contracts is one in which all or something still remain to 

be fulfilled or performed by the parties. 

 

Q.20. What is Bilateral and Unilateral contract? 

Ans.: Bilateral contract is one in which both the parties exchange a promise to each other, which is to be 

performed in future, but still outstanding hence, it is called bilateral contract and similar to executory 

contract. On the other hand, Unilateral contract is one in it a promisor promises to do something. In such a 

contract, promisor binds himself to perform his promise but the offerer does not do so. Therefore, it is 

called Unilateral Contract. 

 

Q.21. Explain capacity to contract. 

Ans.: The term capacity to contract means competence to legally enter into a contract that is legally 

binding to the parties. 

 

Q.22. Who is a Minor? 

Ans.: A minor is a person who has not completed eighteen years of age.   Who has not completed the age 

of 21 years in case the court has appointed guardian or superintendence of court of wards of minor’s 

property. 

  

Q.23. What is Consent? 

Ans.: According to Section 13 “Two or more persons are said to consent when they agree upon the same 

thing in the same sense.” It is Unison or meeting of mind or consensus ad idem. 

 

 

Q.24. What is Coercion? 

Ans.: According to Section 15 of Indian Contract Act, 1872, “Committing any act forbidden by Indian 

Penal Code or detaining or threatening to detain property of another for getting consent is coercion.” 

 

Q.25. Explain undue influence. 

Ans.:  When a dominating party  misuses his influence to dominate the will of the weaker party to get 



undue or unfair advantage in a contract, then it is called undue influence (Section 16). 

 

Q.26. What do you mean by fraud? 

Ans.: According to Section17, “The term fraud is the intentional misrepresentation or concealment of 

material facts of an agreement by a party to or by his agent with an intention to deceive and induce the 

other party to enter into an agreement 

 

Q.27. What do you mean by misrepresentation? 

Ans.: It is defined under section 18. It means any innocent or without intentional false statement or 

positive assertion of fact made by one party to the other during the course of negotiation of a contract is 

known as misrepresentation. 

 

Q.28. What is mistake? 

Ans.: It is defined under Section20 to 22, “It is an erroneous belief about something. When the consent of 

one or both the parties to a contract is caused by misconception or erroneous belief, the contract is said to 

be induced by mistake. It is mistake of law and mistake of fact. The mistake of Indian Law is enforceable, 

not void but mistake of foreign law is void. When mistake made by a person it is unilateral mistake and 

mistake is made by both the parties, it is bilateral mistake. 

 

Q. 29. What is consideration. 

Ans.: It is quid-pro-quo means something in return. Hence, consideration is the price paid by promise for 

the obligation of the promise. 

 

Q.30. What is doctrine of privity of contract? 

Ans.: A person who is not a party to the contract cannot sue upon it. Only the party to the contract can 

enforce the same. 

 

Q.31. What is Ex-Nudo-Pacto Nor-Oritur actio mean? 

Ans.: It means from bare promise, no right of action can arise. 

 

Q.32. What is maintenance? 

Ans.: It is simply meaning the promotion of litigation in which one had no interest. 

 

Q.33. What is Champerty? 

Ans.: It is a bargain where by one party agrees to assist the other in recovering property. 

 

Q.34. What is wagering Agreement? 

Ans.: It is an agreement involving payment of a sum of money upon the determination of an uncertain 

event. 

 

Q.35. What do you mean by Agreement against public policy? 

Ans.: It simply mean whenever an agreement is harmful or injurious to public interest and welfare it is 

said to be against public policy. It is harmful to the social, political, economic and other interest and 

welfare of the public is called agreement opposed to public policy. 



 

Q.36. What is Contingent contract? 

Ans.: It is a contract in which the promisor undertakes to perform the contract upon the happening or non 

happening of a specified future uncertain event, which is collateral to the contract (Section 32). 

 

Q.37. What is Appropriation of payments? 

Ans.: In case of a debtor owes several distinct debts to the same creditor, he makes payment which is 

insufficient to satisfy all the debts. In such a situation a question arises as to which particular debt the 

payment is to be appropriated. 

 

Q.38. What is Novation? 

Ans.: Novation means substitution of a new contract in place of an existing one with the consent of all the 

parties to the contract. 

 

Q.39. What is Rescission? 

Ans.:  It is cancellation of a contract by the consent of all the parties to it or by the aggrieved party to it. 

 

Q.40. Explain Remission. 

Ans.: According to Section 63, “Remission meant acceptance of a lesser performance in discharge of a 

whole obligation under a contract. 

 

 

Q.41. What is Waiver? 

Ans.: When a party entitled to claim performance releases the other party from his obligation it is known 

as waiver. 

 

Q.42. What is supervening impossibility? 

Ans.: If after making agreement it becomes impossible to fulfill the promise under contract, it is 

supervening impossibility. The contract becomes void. 

 

Q.43. What is liquidated damages? 

Ans.: When the sum payable in the event of breach is decided by parties in advance, it is called liquidated 

damages. 

 

 

Q.44. What are exemplary damages? When they are awarded? 

Ans.: The damages which are awarded with a view to punish the defendant. These are awards in two 

cases i) On breach of contract of marriage and 2) wrongful dishonour of customer‟s cheque by the bank. 

 

Short Answer Type Questions 
 

Q.1. How does the Contract Act deals with rights & duties of the parties? 

Ans.: The sections 1 to 175 of the Contract Act lays down general principles relating to the formation, 



novation, alteration, performance & discharge of contracts. It does not lay down the rights & duties of the 

parties to a contract. The Act contains certain principles of law of contracts within which the parties are 

allowed to create their own legal rights & obligations under a contract. The parties are free to make their 

own terms & conditions of a contract subject to the provisions of the law of the land. 

  

Q.2. What are the two types of rights available to parties under this Act ? 

Ans.: The two types of rights available to parties under this Act are: 

i. Rights in Rem or Jus in Rem: As per the law of the land, every person entering into a contract has 

rights in rem. This is right available to him or her against the entire world. It protects a person’s 

property from the entire world. 

ii. Right in Personam or Jus in Personam: This is the opposite of right in rem. Right in personam 

gives the person rights against one person or party to the contract. 

 

Q.3. Distinguish between void and voidable contract. 

Ans.: A void or null contract means a contract that cannot be enforced by any of the parties. That happens 

when one of the elements required for legal contracts has not been met. On the other hand, a voidable 

contract is a contract in which one of the parties has the option to reject or enforce the contract  when the 

terms of the agreement are not accurately respected or represented. In other words, one party has the 

option to void the contract or to keep it valid while the other party doesn’t have this option. A voidable 

contract is valid and legal until revoked or canceled. 

 

Q.4. What constitutes a valid offer and acceptance under the Indian Contract Act? 

Ans.: Under the Indian Contract Act, a valid offer and acceptance are crucial elements for the formation 

of a contract. An offer is a clear and definite expression of willingness to be bound by specific terms, 

communicated to the offeree. It becomes effective when it comes to the knowledge of the person to whom 

it is made. Acceptance, on the other hand, must be absolute and unqualified, mirroring the terms of the 

offer. 

The communication of acceptance is complete when it is put in a course of transmission to the offeror so 

that it is out of the power of the acceptor to retrieve it. Additionally, the acceptance must be made within 

the time specified in the offer, or within a reasonable time if no time is specified. If these conditions are 

met, a valid offer and acceptance form the foundation of a binding contract. 

 

 

Q.5. How does the Indian Contract Act deal with contracts with minors? 

Ans.: The Indian Contract Act addresses the capacity of parties to enter into contracts, and this includes 

contracts with minors. A person who has not attained the age of majority (18 years) is considered a minor. 

While the general rule is that contracts with minors are void ab initio, there are exceptions. 

 

The Act allows for agreements with minors for necessaries, which are goods and services essential for the 

minor's support and well-being. These contracts are valid, and the minor can be held responsible for the 

reasonable value of the necessaries supplied. However, contracts for non-necessaries are void and cannot 

be enforced against the minor. 

 

 



Q.6. Explain the doctrine of frustration and its application in contracts. 

Ans.: The doctrine of frustration is a vital aspect of contract law, addressing situations where an 

unforeseen event makes the performance of a contract impossible or radically different from what the 

parties initially intended. The Indian Contract Act recognizes this doctrine under Section 56. 

Frustration occurs when an event beyond the control of the parties, not due to their fault, alters the nature 

of the contract. This may include events like war, natural disasters, or legislative changes.  

 

When a contract is frustrated, it becomes void, and the parties are excused from further performance. The 

principle is grounded in justice and prevents parties from being held accountable for events beyond their 

control. 

 

Q.7. What are the various types of damages available for breach of contract? 

Ans.: Damages are a common remedy for breach of contract, and the Indian Contract Act provides for 

several types of damages. The primary aim of awarding damages is to compensate the innocent party for 

the loss suffered due to the breach. There are different categories of damages, including: 

i. Compensatory Damages: These aim to put the innocent party in the position they would have 

been in if the contract had been performed. 

ii. Nominal Damages: Awarded when there is a technical breach, but no actual loss. 

iii. Liquidated Damages: Pre-determined damages specified in the contract. 

iv. Punitive or Exemplary Damages: Awarded to punish the breaching party for willful 

misconduct. 

v. Special Damages: Compensation for specific losses that were foreseeable when the contract 

was formed. 

The type of damages awarded depends on the circumstances of the breach and the nature of the loss 

suffered by the innocent party. 

 

Q.8. How does the Indian Contract Act address the concept of consideration in contracts? 

Ans.: Consideration is a key element in the formation of a valid contract under the Indian Contract Act. It 

refers to something of value given by one party in exchange for the promise or performance of the other. 

For a contract to be legally binding, there must be lawful consideration. 

Consideration can be in the form of a promise, an act, or forbearance. It must be real and have some value 

in the eyes of the law. Past consideration is generally not valid, meaning that actions or promises that 

occurred before the contract's formation are not considered valid consideration. 

 

The Act does not prescribe the adequacy of consideration, but it requires it to be real and lawful. 

Gratuitous promises, without any consideration, are not enforceable unless they are made in writing and 

registered. This ensures that contracts are based on a reciprocal exchange of value, contributing to the 

fairness and equity of contractual relationships. 

In conclusion, the Indian Contract Act provides a comprehensive legal framework governing the 

formation, validity, and enforcement of contracts, ensuring justice and fairness in commercial 

transactions. 

 

Q.9. What is the significance of the Doctrine of Consideration in the Indian Contract Act? 

Ans.: The Doctrine of Consideration is a fundamental concept in contract law under the Indian Contract 



Act, 1872. It refers to something of value promised, given, or exchanged between the parties to a contract. 

Consideration is vital because it distinguishes a contract from a mere gift or gratuitous promise. For a 

contract to be valid, there must be a quid pro quo – each party must receive something of value. 

 

Consideration can take various forms, including a promise, an act, or forbearance. It ensures that parties 

willingly enter into a contract and are bound by their mutual promises. However, the Act doesn't require 

the adequacy of consideration; it only mandates that consideration should be real and lawful. 

 

The Doctrine of Consideration serves as a safeguard against capricious promises and promotes fairness in 

contractual relationships. Gratuitous promises, lacking consideration, are generally unenforceable, 

reinforcing the principle that contracts should involve a mutual exchange of value. 

 

Q.10. How does the Indian Contract Act deal with contracts made under undue influence? 

Ans.: The Indian Contract Act addresses the issue of contracts made under undue influence to protect 

parties from unfair and coercive practices. Undue influence occurs when one party dominates the will of 

the other, typically due to a fiduciary relationship, mental incapacity, or the nature of the transaction. 

Section 16 of the Act defines undue influence. 

 

If a contract is established to be under undue influence, it becomes voidable at the option of the party 

subjected to such influence. The burden of proving undue influence rests on the party alleging it. Courts 

consider factors like the parties' relationship, mental capacity, the nature of the transaction, and whether 

the dominating party gained an unfair advantage. 

 

The Act aims to ensure that contracts are entered into freely and voluntarily. Voidability provides a 

remedy to the party affected by undue influence, allowing them to avoid the contract or affirm it if they so 

choose. This provision safeguards against the exploitation of vulnerable individuals and maintains the 

integrity of contractual relationships. 

 

 

Q.11. Explain the concept of 'Void Agreements' under the Indian Contract Act. 

Ans.: The Indian Contract Act categorizes certain agreements as 'void' under Sections 2(g) and 2(j). A 

void agreement is one that lacks essential elements, making it unenforceable from the beginning. Such 

agreements are deemed void ab initio, i.e., from the outset. 

 

Agreements Without Consideration: If an agreement lacks consideration, it is void unless it is a written 

and registered agreement. Exceptions include promises made out of natural love and affection, or on 

account of past services rendered. 

 

Agreements in Restraint of Marriage: Agreements that restrain someone from marrying are void. 

However, a limited restraint, reasonable in nature, and supported by consideration may be valid. 

 

Agreements in Restraint of Trade: Agreements that unreasonably restrict a person's right to carry on a 

lawful profession, trade, or business are void. Reasonable restrictions, such as those in employment 

contracts, are allowed. 



 

Void agreements are unenforceable, and any action arising from them is considered non-existent. The 

Act's clear identification of void agreements ensures that parties are aware of the limits of enforceability, 

contributing to the stability and reliability of contract law. 

 

Q.12. How does the Indian Contract Act address the concept of 'Breach of Contract'? 

Ans.: Breach of contract occurs when one party fails to perform its obligations as outlined in the 

agreement. The Indian Contract Act, through its various provisions, addresses the consequences and 

remedies for breach. 

 

Anticipatory Breach: If a party communicates its intent not to perform before the due date, it's an 

anticipatory breach. The innocent party can treat the contract as void and sue for damages.  

 

Material Breach: A material breach goes to the core of the contract, giving the innocent party the right to 

terminate the contract and claim damages. 

 

Minor Breach: If the breach is minor, the innocent party is entitled to damages but cannot terminate the 

contract. 

 

Specific Performance: Courts may order specific performance, compelling the breaching party to fulfill its 

contractual obligations. This is typically granted in cases involving unique items or where damages are 

inadequate. 

 

Remoteness of Damages: Damages must be a direct result of the breach. If they are too remote, they may 

not be recoverable. 

 

The Indian Contract Act aims to provide remedies that are just and reasonable, balancing the interests of 

both parties. The provisions ensure that the innocent party is adequately compensated for losses suffered 

due to the breach while discouraging frivolous or unjust claims. 

 

Q.13. How does the Indian Contract Act handle contracts with persons of unsound mind? 

Ans.: Contracts with persons of unsound mind fall under the purview of Section 12 of the Indian Contract 

Act. A person is considered of unsound mind if, at the time of making the contract, they are incapable of 

understanding its nature and consequences. 

 

Such contracts are voidable at the option of the party who was of unsound mind at the time of entering 

into the contract. If the person of unsound mind has received any benefits under the contract, they must 

restore those benefits upon avoiding the contract. The burden of proving the unsoundness of mind rests on 

the party seeking to avoid the contract. 

 

The Act aims to protect individuals who are not in a position to understand the implications of their 

actions due to mental incapacity. Voidability allows for flexibility, ensuring that contracts with persons of 

unsound mind can be set aside, providing a measure of protection against exploitation and unfair dealings. 

 



In conclusion, the Indian Contract Act establishes a comprehensive framework for the formation, 

enforcement, and voidability of contracts, emphasizing fairness, justice, and protection of parties 

involved. 

 

Long Answer Type Questions 
 

Q.1. “The Contract Act does not profess to be a complete and exhaustive code dealing with the law 

of contracts.” Comment. 

Ans.: As the Preamble of the Act says, the Contract Act does not profess to be a complete Code dealing 

with the law relating to contracts. The legislature, while enacting this Act, did not intend to exhaustively 

codify the whole of the law of contract to be applied by the Courts in India' or even any particular sub--

division thereof. 

 

The Act contains certain general principles of the law of contracts along with the laws as to some special 

contracts, i.e. quasi contract, indemnity, guarantee, bailment, pledge and agency only. 

The Act is not exhaustive as it does not deal with all the branches of the law of contract. There are 

separate Acts which deal with contracts relating to negotiable instruments, transfer of property, sale of 

goods, partnership, insurance, etc. Separate Acts have been enacted to deal with such special contracts. 

 

Furthermore, where the cases are not covered either by the Contract Act or by any other special enactment 

relating to the contract, the provisions of Hindu Law to Hindus and Mahomedan Law to Mahomedans are 

applied. Similarly, on all matters on which the Act is silent the courts have had to resort to the rules of 

English Common Law, as principles of 'justice, equity and good conscience’. 

The preamble to the Contract Act also states that nothing herein contained shall affect the provisions of 

any Statute, Act or Regulation not hereby expressly repealed, nor any usage or custom of trade, nor any 

incident of any contract, not inconsistent with the provisions of this Act. 

Thus, it is rightly said that the Contract Act does not profess to be a complete and exhaustive code dealing 

with the law of contracts. 

 

Q.2. Discuss the nature and scope of law of contracts in India. 

Ans.: The nature of contract is that it’s the branch of law which determines the circumstances in which 

promises made by the parties to a contract shall be legally binding on them. It does not lay down the 

duties and responsibilities which the law will enforce but it consists a number of limiting principles, 

subject to which; the parties may create rights & duties for themselves which the law will uphold. 

 

Nature of contract is an understanding enforceable at law, made between two or more persons, by which 

rights are acquired on the one side to acts or forbearances on the other. To make an agreement which 

results in a contract, there must be an offer and an acceptance; and to the promises which stem from the 

offer and acceptance the law attaches a binding force of obligation. 

The scope of the contract defines all aspects of the document. Contracts have different forms, and the 

amount involved ranges from small to large amounts. Some contracts last for years while others have 

shorter deadlines. The materials found in contracts also vary depending on their purpose. 

 



There are many aspects of commercial law, and sometimes it is difficult to define all areas. Typically, 

commercial law practice involves human research as it relates to, but is not limited to, contracts, sale of 

goods, taxation, insurance, and rental. 

The identification phase provides a basic scope of the contract. Some projects have different development 

and management affiliations that lie under different scopes of a contract. This means that the obligations 

or services go toward other parties. 

For instance, a project involving a hospital might include a condition on clinical services. If the hospital 

transfers the clinical service to a private partner, the hospital must decide to include other services, such 

as cleaning and catering, in addition to its maintenance services. The hospital must also determine what 

services to include in the contract’s boundaries. 

  

 Q.3. “An agreement enforceable by law is a contract” Comment and explain the essentials of a 

valid contract in brief. 

Ans.: Generally contract means a promise or agreement made by two or more persons enforceable by 

law. According to Indian Contract Act 1872 Section 2(h) defined. “An agreement enforceable by law is a 

contract.” Hence, agreement and legal enforceability creates an agreement as contract. Section 10 defines 

“All Agreements are contracts if they are made by the free consent of parties, competent to contract for a 

lawful consideration and with a lawful object and are not hereby expressly declared void. The contract to 

be made in writing by law of land or in the presence of witnesses or be registered, if required” 

 

On the basis of the above definitions and judgment given by judges, help us to mention the following 

essentials of a valid contract : 

i. Atleast two parties are required to enter into a contract that is promisor and promisee. 

ii. Agreement : Proposal and acceptance must be absolute and unconditional. The two identical 

Cross-offers and successive counter offer are only offer and not agreement. 

iii. The intention should be to create legal relations not the social, domestic, political relations. 

iv. Contractual capacity among persons who is not minor, insane and disqualified by law of the land. 

v. Consent or Consensus ad idem. The parties are said to consent when they agree upon the same 

thing in the same sense. (Section13). 

vi. Free Consent : According to Section14, the consent is said to be free when it is not caused by i) 

coercion, or ii) undue influence, or iii) fraud, or iv) misrepresentation or v) mistake. 

vii. Consideration : Except some exceptions, an agreement without consideration is void. It means 

quid pro-quo. It must be lawful and real and not illusory. 

viii. The lawful object and its consideration must be legal. 

ix. The agreement must have certain meaning. 

x. An agreement to be valid must be possible to be performed. 

xi. The agreements must not be declared void by the law of the land. 

xii. Compliance of legal formalities is required. 

Hence, every agreement to be enforceable by law must possess all these essential elements for a contract. 

If any of the element is missing in an agreement, such agreement is not enforceable by law. 

 

Q.4. “All  contracts  are  agreements  but  all  agreements  are  not contracts.” Comment with 

suitable arguments. 

Ans.: All contracts are agreements but all agreements are not contracts. Before commenting on this 



statement, we must know the exact meaning of the two important terms i.e. contract and agreement in 

contract/business law. The definition of the contract and agreement of contract is defined under the Indian 

Contract Act, 1872. The definition of a contract is provided under section 2(h) of the Indian Contract Act, 

1872, as “An agreement enforceable by law is a contract”. As per this definition, we find that the contract 

essentially needs two elements, these are: 

1. An agreement 

2. Legal Enforceability 

Example: X promises to Y to sell his horse for Rs.100,000 and B promises to buy a horse at that price. 

 

Similarly, Sir Fredrick Pollock has defined the contract, “Every agreement and promise enforceable at 

law is a contract”. Anson has defined a contract as “A contract consists of an actionable promise or 

promises. 

Every such promise involves two parties, a promisor and a promisee, an expression of the common 

intention and of expectation as to the act or forbearance promised”. Salmond has defined a contract act as 

“Contract is an agreement creating and defining obligation of the contracting parties.” In other words, we 

can say that a contract is an agreement which is enforceable by the law of the land. 

Agreement 2(e) + Enforceable by law 2(j) = Contract 2(h). 

OR 

Legally Enforceable Agreement = Contract 

 

The definition of an agreement has been provided under section 2(e) of the Indian Contract Act, 

agreement in contract law is defined as “Every promise and set of promises forming the consideration for 

each other is an agreement”. The agreement for the contract is a promise or set of promises which form 

the consideration for each other. This means an agreement is made of promise and consideration. 

Promise [Sec. 2(b)] + Consideration [Sec. 2(d)] =Agreement [Sec. 2(e)] 

OR 

Offer [Sec. 2(a)] + Acceptance [Sec. 2(b)] = Consideration [Sec. 2(d) 

 

All contracts are agreements. To constitute a valid contract, it is essential to have an agreement and 

without an agreement, there is no contract. 

This means that before the existence of the contract there should exist an agreement. All Contracts are 

agreements as per the formation of a contract. There is no contract without an agreement. Without an 

agreement, a contract is never formed. 

According to Anson, every contract is made up of an agreement, which means every contract is an 

agreement. For example, “where there is a cloud of smoke there is fire, without fire there cannot be 

smoke.” Just as fire gives birth to smoke, an agreement gives birth to a similar contract. Hence, all 

contracts are agreements. 

 

All Agreements are Contracts. This is not true as all agreements are not contracts. As stated above, an 

agreement to become a valid contract must give a rise to legal enforceability. If an agreement is 

incompetent in creating a legal obligation, then it is not a contract. Thus an agreement is a wider term 

than a contract. 



 
As per the Venn diagram, the outer circle is an agreement and when the agreement is enforceable by the 

law then it becomes a contract i.e. innercircle. In contract law, some contracts are enforceable on the part 

of the one contracting parties and not the other party has the option to enforce the contract, such contracts 

are known as voidable contracts. It is on the discretion of that party if it is willing to enforce the contract 

or make it non-enforceable i.e. void. The voidable agreements are therefore both valid and void 

agreements. The dotted circle of voidable agreements denotes that they can be termed as void or valid on 

the discretion of one party thus covers the area of both valid and void agreements. 

 

Some conditions are required to be fulfilled in order to make an agreement legally enforceable. The 

agreement becomes void if any of the mentioned conditions are left unfulfilled except in the case of free 

consent where the agreement becomes voidable instead of void and giving the party, whose consent was 

not free at the time of entering into the contract, the discretion to continue the contract or not. 

 

 
In a nutshell, all the agreements which are legally enforceable become contracts. This concludes that there 

can be agreements which are not contract but there can be no contracts which are not agreements. 

 

Q.5. “A voidable contract may remain valid.” Comment 

Ans.: A voidable contract is a formal agreement between two parties that may be rendered unenforceable 

for any number of legal reasons, which may include: 

1. Failure by one or both parties to disclose a material fact 

2. A mistake, misrepresentation, or fraud 

3. Undue influence or duress 

4. One party's legal incapacity to enter a contract (e.g., a minor) 

5. One or more terms that are unconscionable 

6. A breach of contract 



 

The legal right to void such a contract is known as disaffirmance. A voidable contract is initially 

considered legal and enforceable but can be rejected by one party if the contract is discovered to have 

defects. If a party with the power to reject the contract chooses not to reject the contract despite the 

defect, the contract remains valid and enforceable. 

Most often, only one of the parties is adversely affected by agreeing to a voidable contract in which that 

party fails to recognize the misrepresentation or fraud made by the other party. 

 

A voidable contract occurs when one of the involved parties would not have agreed to the contract 

originally if they had known the true nature of all of the elements of the contract prior to original 

acceptance. With the presentation of new knowledge, the aforementioned party has the opportunity to 

reject the contract after the fact. 

Alternatively, a contract is voidable when one or both parties were not legally capable of entering into the 

agreement—for example, when one party is a minor. 

In contrast, a void contract is inherently unenforceable. A contract may be deemed void should the terms 

require one or both parties to participate in an illegal act, or if a party becomes incapable of meeting the 

terms as set forth, such as in the event of one party’s death. 

 

A contract that is deemed voidable can be corrected through the process of ratification. Contract 

ratification requires all involved parties to agree to new terms that effectively remove the initial point of 

contention that was present in the original contract. 

 

If it was later discovered that one of the parties was not capable of entering into a legally enforceable 

contract when the original was approved, for example, that party can choose to ratify the contract when 

they are deemed legally capable. 

 

Q.6. “An illegal contract is fatal to the main contact but not to the collateral contracts.” Comment.  

Ans.: An illegal agreement in business law is a contract that was made for an illegal reason and is 

consequently against the law. If the content of the agreement causes the parties to perform illegal actions, 

then the contract is illegal. 

 

An agreement is lawful unless it is forbidden by law or is of such a nature that, if permitted, it would 

defeat the provisions of any law; or is fraudulent; or involves or implies, injury to the person or property 

of another; or the Court regards it as immoral, or opposed to public policy. 

 

An illegal contract resembles the void contract as that also has no legal effect as between the immediate 

parties and this further effect that even transactions collateral to it became tainted with illegality. 

Agreements collateral to the original are also considered void. Collateral agreements are agreements that 

are connected or incidental to the original agreement. The law prohibits these kinds of agreements, and 

entering into one is punishable by law. 

 

When the agreement is illegal then the collateral transaction is void as from starting only the agreement 

itself was illegal so all the transactions related to the agreement is automatically void. In other words, 

Agreements collateral to the original illegal agreement are also considered void. Collateral agreements are 



agreements that are connected or incidental to the original agreement. 

 

Q.7. Define offer and acceptance. Explain rules regarding valid acceptance.  

Ans.: The term offer is also called proposal. It is defined under Indian Contract Act, 1872 Section   2(a),   

“when   one   person   signifies   to   another   his willingness to do or to abstain from doing anything, 

with a view to obtaining the assent of that other to such act or abstinence, he is said to make a proposal.” 

Acceptance is defined under section 2(b) of Contract Act, 1872 i.e. when the person to whom the proposal 

is made signifies his assent thereto, the proposal is said to be accepted. A proposal when accepted 

becomes a promise. 

Rules regarding Valid Acceptance : A few important rules of acceptance are as follows in brief : 

(1) Acceptance must be absolute and unqualified {Section 7(1)}. 

(2) It must be in prescribed manner/reasonable manner {Section 7(2)}. 

(3) Acceptance may be given by performance of condition or act required by an offeror {(Section8)}. 

(4) It may be given by acceptance of consideration (Section 8). 

(5) Acceptance may be express or implied. 

(6) It must be given within specified or reasonable period of time. 

(7) Acceptance must be given while the offer is in force. 

(8) It must be given only after the communication of offer is complete. 

(9) Acceptance must be given by the person to whom offer is made. 

(10) Acceptance must be communicated, only mental determination or intention to give acceptance is not 

sufficient. 

(11) It must be from competent person/authorized person otherwise it will not be binding. Powell V. Lee 

(1908) 

(12) It should be communicated to the offeror himself, other than him will not create legal obligation. 

(13) Acceptance subject to contract is no acceptance. It will not create legal binding. 

Note : 

(i) A rejected offer cannot be accepted. 

(ii) Counter offer does not constitute acceptance. 

(iii) Cross offer cannot be assumed as acceptance. 

(iv) Silence does not generally amount to acceptance. 

(v) Acceptance to offer means acceptance of all terms of offer. 

(vi) Sometimes grumbling acceptance is a valid acceptance. 

(vii) Enquiring/seeking clarification of offer is not to be assumed as acceptance. 

(viii) Circumstances of the acceptance must show the ability and willingness to fulfill the terms of 

offer. 

 

Q.8. When does the communication of offer and acceptance is complete? Discuss the modes of 

revocation of an offer. 

Ans.: Knowledge of a proposal is a must, the proposal must be communicated or the acceptor should 

have the knowledge of the proposal in order to accept. In Lalman Shukla v Gauri Datt the nephew of the 

defendant was absconded and the defendant had sent his servants to different places to search for his 

nephew. The plaintiff was one of the servants; meanwhile the search was going on, the defendant made an 

offer that anyone who would find his nephew would be awarded with money. This was not communicated 

to the plaintiff or neither did he have the knowledge of such a proposal. Plaintiff found the nephew and 



tried to claim the money to which he was refused. He filed a case in Allahabad HC wherein the suit was 

declared in favour of the defendant. The court held that there was never an enforceable agreement as the 

acceptor never had the knowledge of such an offer and without which he could never give his assent. 

According to section 4, Indian Contract Act, 1872- The communication of proposal is complete when it 

comes to the knowledge of the person to whom it is made.” 

  

Illustration-Y offers Z via post to sell his house for 5 million rupees. When Z will receive the post, 

communication of offer will be complete. 

 

According to Section 4, Indian Contract Act, 1872- the communication of acceptance is complete- as 

against the proposer, when it is put in course of transmission to him so as to be out of the power of 

acceptor; as against the acceptor, when it comes to the knowledge of the proposer.” 

 

Illustration- L offers M via post to sell his house for 8 million rupees. When M will receive the post, 

communication of the offer will be complete. The communication of acceptance will be completed as 

against L, when the letter will be posted and as against M when the letter is received by L. 

 

In Adams v Lindsell, the defendant had offered to sell wool to the plaintiff via letter; owing to the wrong 

address of the letter it could arrive at the plaintiff’s place before September 5. This also led to a delay in 

letter of acceptance and the same arrived on September 9 on the defendant’s place and meanwhile, on 8th 

September, the defendant had already sold his wool to some other third party. The issue before the court 

was about the commencement of the acceptance and, therefore, the contract. 

 

The Court held the suit in favour of the plaintiff stating that the acceptance was complete as against the 

offeror the time when the letter was put to post and therefore there existed a contract between the plaintiff 

and the defendant and selling of wool to the third party was a breach of that contract. The court further 

held that the communication of acceptance was completed as against the acceptor when it comes to the 

knowledge of the proposer. This is considered to be a landmark judgement for postal rule. 

 

Whereas when it comes to communication of acceptance via electronic devices, in India, we apply the 

rule which was established in Bhagwandas Goverdhandas Kedia v Girdharilal Parshottamdas & Company 

and Others. In this case, the court held that the electronic contract is made where the communication of 

acceptance is received by the offeror. 

 

Q.9. Who can make a valid contract? Discuss the validity of agreements made by a minor. 

Ans.: According to Section 11, “Every person is competent to contract who is of the age of majority 

according to law to which he is subject and who is of sound mind and is not disqualified from contracting 

by any law to which he is subject.” Hence, the following persons can make valid  

contract : 

(i) Who is major 

(ii) Who is of sound mind or sane 

(iii) Who is not disqualified from contracting by any law of the land to which he is subject. 

 

Validity of Agreement made by a Minor : 



(i) Agreements with or by a minor is absolutely void. Ruling was given in Mohri Bibee vs. 

Dharmodas Ghose. 

(ii) No ratification of minor‟s contract. 

(iii) A minor can be a promisee or beneficiary. 

(iv) Restitution/compensation is possible in case of minor under (section 33, specific Relief Act, 

1963). 

(v) The rule of estoppel does not apply for minor, he can plead his minority. 

(vi) No specific performance is possible in case of minor because contract made by him is void 

{(Mirsarawarjan vs. Fakhruddin 1912) 3 Col. 232)} 

(vii) Contract by parents/guardian/manager may be made on behalf of the minor, provided they 

had authority and benefit to minor 

(viii) Minor may be given share in existing partnership business by the consensus of the partners. 

(ix) Minor may be appointed as Agent but principal will be personally liable for his acts. 

(x) Acts done by minor is parents will not be liable. 

(xi) Guarantee for and by the minor is valid. 

(xii) Insolvency Act does not apply on minor; hence, minor cannot be adjudicated insolvent. 

(xiii) Minor may be joint promisor under Law of contract. 

(xiv) Minor cannot apply for allotment of shares in company, but he can apply for fully paid up 

share on behalf of his guardian. 

(xv) Minor is allowed to make, draw and endorse negotiable instrument but he is not liable for 

dishonour. 

(xvi) Minor  cannot   enter into service agreement but he can be beneficiary if he has 

performed his promise. 

(xvii) Minor can enter into the contract of Apprenticeship at the age of 14 years if he is physically 

fit. 

(xviii) Minor can become trade union member if he has attained the age of 15 years. 

(xix) Marriage contract of minor on behalf of parents is allowed on the ground of the customs of 

the community. 

(xx) Minor is held responsible for torts or civil wrong committed by him 

(xxi) Liability of necessaries of life supplied to him or his legal dependents. His property is liable; 

he is personally not liable. 

 

Q.10. Define Free consent? When does consent become free? Explain rules regarding free consent. 

Ans.: According to section 10 of the Indian Contract Act, 1872, “All agreements are contract if they are 

made by the free consent of the parties competent to contract for a lawful consideration and lawful object 

and are not hereby expressly declared to be void”. Therefore, free consent is the one of the essentials of 

valid contract.   But free consent is composed of two words free + consent. The term free meant without 

any pressure. Consent means defined under Section 13. “Two or more persons are said to consent when 

they agree upon the same thing in the same sense.” 

Free consent is defined under section 14 i.e. consent is said to be free when issues not caused by : 

(1) Coercion, as defined in section 15, or 

(2) Undue influence, as defined in section 16, or 

(3) Fraud, as defined in section 17, or 

(4) Misrepresentation, as defined in section 18, or  



(5)      Mistake subject to the provision of section 20, 21 and 22. 

 

Therefore, consent is not free when it has been caused by coercion or undue influence or fraud or 

misrepresentation and mistake. But if the consent is caused by any one of the first four factors such as 

coercion, undue influence, fraud and misrepresentation. The agreement is a voidable at the option of the 

party whose consent was so caused. (Section 19 and 19A). Under such position, the aggrieved party has 

option to assume the agreement either valid or void. If the contract is caused by mistake of foreign law, 

the agreement is void under section 20 and 21. Hence, there are two situations i.e. no free consent that is 

earlier and no consent is as error in consensus. 

The rules regarding free consent are as follows one by one. 

 

Coercion : Coercion means and includes the use or threatening to use the physical force against a person 

or property to compel him to enter him into a contract. According to section 15 of the Indian  

contract Act, 1872. 

“Coercion is the committing or threatening to commit any act forbidden by the Indian Penal Code or the 

lawful detaining or threatening to detain, any property, to the prejudice of any person whatever, with the 

intention of causing any person to enter into an agreement. “It is immaterial whether IPC is or not 

enforced in the place where the coercion is employed (Section 15). 

Legal Rules relating to Coercion : 

(1) Committing any act forbidden by the IPC i.e. killing or beating another person and interfering in 

the personal freedom of another person etc. 

(2) Threatening to commit any act forbidden by the IPC. 

(3) Threats to suicide amounts to coercion. 

(4) Unlawful detaining of any property. 

(5) Unlawful threatening to detain any property 

(6) The act of coercion must have been performed with the intention of causing any person to enter 

into an agreement. 

(7) Coercion may proceed either from the party or from a stranger. 

(8) Coercion may be directed against the party or any person. 

(9) It is not necessary that IPC should be in force at the place where the coercion is applied. 

The effect of coercion is voidable at the desire of the aggrieved party. 

 

Undue Influence : Instead of physical force ;when mental force is used for getting the consent of the 

another party, when a dominant party misuses his influence to dominate the will of the weaker party, to 

get unfair advantage, in a contract is said to be influenced by undue influence. 

It is defined under Section 16. 

The legal rules relating to undue influence : 

(1) The relations subsisting between the parties to a contract are such that one of them is in a position 

to dominate the will of the other due to 

(i) Real or apparent authority. 

(ii) In case of fiduciary relation. 

(iii) In case of persons under mental or bodily stress. 

(2) The dominating party uses his position to obtain an unfair or undue advantage over the other 

party. 



Legal effect : Due to undue influence, the agreement becomes voidable at the option of the party whose 

consent was so caused. The court may set aside any such act under undue influence. A pardanashin 

woman is also given protection from undue influence. 

 

Fraud : Fraud is intentional misrepresentation or concealment of material facts of an agreement by any 

party to or by his agent with an intention to deceive and induce the other party to enter into an agreement. 

According to Section 17, “fraud means and includes any of the following acts committed to a contract or 

with his connivance, or by his agent, with an intention to deceive another party thereto or his agent, or to 

induce him to enter into contract.” 

(i) The suggestion as a fact of that which is not true by one who does not believe it to be true. 

(ii) The active concealment of a fact by one having knowledge or belief of the fact. 

(iii) A promise made without any intention of performing it, 

(iv) Any other act fitted to deceive, and 

(v) Any such act or omission as the law specially declares to be fraudulent. 

Essential Elements of Fraud : 

(1) There must be a false representation either by words or by spoken words, induce the other party 

to enter into contract by active concealment of material fact. 

(2) It must be done by the party or his agent. 

(3) The representation must relate to a fact, the other party has been attracted to act upon the 

representation leading to fraud. 

(4) The representation intentionally done to commit a fraud must have been done before the 

conclusion of the contract. 

(5) The other party must have been deceived by fraud. 

Legal Effects : 

(1) Contract becomes voidable at the option of the party defrauded, 

(2) The defrauded party can sue for damages suffered or ask for restitution, and 

(3) The party can insist for the performance of the contract. 

 

Misrepresentation : It is innocent and unintentional false statement of fact told by one party to the other 

during the course of negotiation is called misrepresentation. According to section 18 misrepresentation 

means and includes : 

(i) The positive assertion, in a manner not warranted by the information of the person making it, of 

that which is not true, though he believes it is not true. 

(ii) Any breach of duty which,  without an intention to  deceive, gains an advantage to the person 

committing it or any one claiming under him, by misleading another to his prejudice or to the prejudice 

any one claiming under him. 

(iii) Causing, however, innocently, a party to an agreement to make a mistake as to the substance of 

the thing which is subject of the agreement. 

Essential Elements of Misrepresentation : 

(i) It must be a misrepresentation of some material fact; 

(ii) It must be made before the concerned party enters into a contract. 

(iii) It must be innocent or unintentional statement. 

(iv) Misrepresentation may be committed by any of the following ways :  

(a) By positive statement. 



(b) By breach of duty. 

(c) By causing a mistake by innocent misrepresentation. 

Legal Effect of Misrepresentation : An aggrieved party suffering any loss as a result of misrepresentation 

can either rescind or avoid the contract altogether or can accept the contract but insist that he will be 

placed in such position in which he should have been, if the misrepresentation made had been true 

(section 19). 

 

Mistake : Mistake is one of the causes because of which the consent is said not to be free. It is a 

misconception or misimpression or misunderstanding or erroneous belief about something. According to 

Section 20, “Where both the parties to an agreement are under a mistake as to a matter of fact essential to 

an agreement, the agreement is void.” 

Mistake may be of two types viz – 

(i) Mistake of Law, and 

(ii) Mistake of Fact 

Mistake of law may be two types : 

(i) Mistake of law of the land will be enforceable but mistake of foreign law is void. 

(ii) Mistake of fact: is as to material fact of the contract. Mistake of fact may be of two types : 

(1) Bilateral Mistake, and 

(2) Unilateral Mistake 

 

(1) Bilateral Mistake : Bilateral mistake is mutual mistake by both the parties to agreement and 

relating to 

(i) Mistake as to subject matter, and 

(ii) Mistake as to possibility of performance of the contract. 

(i) Mistake as the subject matter may be as to identity of subject matter, as to existence of subject matter, 

quality of the subject matter, quantity of product, as to price, mistake as to title, mistake as to existence of 

State of affairs and (ii) mistake is to possibility of performance. It may be of two types viz Physical and 

Legal impossibility. 

 

(2) Unilateral Mistake : The unilateral mistake means where one of the parties to a contract is under a 

mistake. As to the matter of fact, it is unilateral mistake. Such contract is not voidable. But under such 

following conditions, contract of unilateral mistake also becomes void : 

(i) Mistake as to the identity of the party contracted with, 

(ii) Mistake as to identity of attributes of contracting party, and 

(iii) Mistake as to the nature of the contract. 

 

Q.11. What is consideration? A contract without consideration is void. Explain. 

Ans.: Consideration   means   giving   something   in return.   Quid   pro   quo,   i .e. something to 

recompense. Blackstone defined “Consideration is recompense given by the party contracting to the 

other.” 

According to Indian Contract Act, 1872, section 2(d) defined, “when at the desire of the promiser, the 

promisee or any other person has done or abstained from doing or does or abstains from doing, or 

promises to do or to abstain from doing some thing, such act or abstinence or promise is called a 

consideration for the promise.” 



Therefore, consideration is the promise or performance that parties exchange with each other. It is the 

price that one party to a contract pays for the promise or performance of the other party. It must be at the 

desire of the promisor or any other person, it may be relating to doing or 

abstinence. May be present, past and future. 

  

Contract without consideration is void. People believe that if no consideration no contract, because 

without it is nudum Pactum. It is simply a bare promise, hence, not enforceable by law. It is said that Ex 

Nudo Pacto Non Oritur Actio - means, out of bare promise, no action arises. It is also stated in section 25 

that some exception are there, without consideration the agreement will be valid and enforceable by law. 

They are as follows : 

(1) Agreement on Account of Natural Love and Affection : If the agreement is made on account of 

natural love and affection between the parties (promisor and promisee) agreement is valid even without 

consideration. If the following conditions are satisfied/fulfilled : 

(i) The agreement is in written form, 

(ii) It is registered under the law, 

(iii) It is made only out of natural love and affection between the parties, and 

(iv) There is close relation between the parties. 

(2) Promise to Compensate Voluntary Service : If a person performs an obligation for the other 

person wholly or in part, is valid even without consideration under following conditions : 

(i) If the person willingly done something voluntarily for the promisor. 

(ii) If the person has done something which the promisor was legally compelled to do so under 

section 25(2). 

(3) Promise to Pay a Time Barred Debt :   If a debtor promises to pay his time barred debt in writing 

and under his signature or if the promise is given authorized agent to pay the time barred debt, no fresh 

consideration is required. 

(4) Contract of Agency : According to section 185 of Indian contract Act, 1872, no consideration is 

necessary for creating agency. 

(5) Gift Actually Made : Without consideration will not affect its validity of contract between the 

doner and donee. Gifts once given cannot be recovered on the ground of absence of consideration. 

(6) Promise of Charities : Only promise of charity is made without consideration, is not enforceable 

by law. But if promise made to pay charity and promisee started some construction and promisor did not 

pay, it may be recovered to the extent of the liability incurred by the promisee. 

(7) Contract of Gratuitous Bailment : In the context of gratuitous bailment, the bailor has not given 

consideration, inspite of it the bailor had every right to enforce the contract of bailment. 

(8) Remission : If the promisee agrees to accept the lesser sum due or whole promise, no 

consideration is necessary for such act of remission. It is valid agreement. 

 

Q.12. In what cases the object or consideration of an agreement is said to be unlawful under the 

Contract Act? Explain with illustrations. 

Ans.: The consideration or object of an agreement is lawful, unless— 

a) it is forbidden by law; or 

b) is of such a nature that, if permitted, it would defeat the provisions of any law; or 

c) is fraudulent ; or 

d) involves or implies, injury to the person or property of another; or 



e) the Court regards it as immoral, or opposed to public policy. 

In each of these cases, the consideration or object of an agreement is said to be unlawful. Every 

agreement of which the object or consideration is unlawful is void. 

Illustrations: 

(a) A agrees to sell his house to B for 10,000 rupees. Here Bs promise to pay the sum of 10,000 

rupees is the consideration for As promise to sell the house, and As promise to sell the house is the 

consideration for Bs promise to pay the 10,000 rupees. These are lawful considerations. 

(b) A, being agent for a landed proprietor, agrees for money, without the knowledge of his principal, 

to obtain for B a lease of land belonging to his principal. The agreement between A and B is void. as it 

implies a fraud by concealment, by A, on his principal. 

Agreements void, if considerations and objects unlawful in part. 

If any part of a single consideration for one or more objects, or any one or any part of any one of several 

considerations for a single object, is unlawful, the agreement is void. If any part of a single consideration 

for one or more objects, or any one or any part of any one of several considerations for a single object, is 

unlawful, the agreement is void. 

Illustration: 

A promises to superintend, on behalf of B, a legal manufacturer of indigo, and an illegal traffic in other 

articles. B promises to pay to A a salary of 10,000 rupees a year. The agreement is void, the object of A’s 

promise, and the consideration for B’s promise, being in part unlawful 

 

Q.13. Discuss the doctrine of public policy. Enumerate various types of agreements which are 

considered to be opposed to public policy. 

Ans.: An agreement is not considered as lawful if it is opposed to public policy. The doctrine of public 

policy is based on maxim ‘ex turpi causa non oritur actio’ which means agreement against public policy 

would be void without any effect. The term Public Policy does not have an exhaustive definition as its 

fluctuating in nature and is highly uncertain. The interpretation of public policy is upon the discretion of 

the court.. 

 

The terms of a contract cannot be enforced even if it has been agreed by both the parties if the same is in 

violation of public policy 

In simple words, Pubic Policy refers to the policies of government for the welfare of society, It can also 

be said that if any agreement contravenes any developed interest of society or morals of time, it can be 

said to be as against public policy and the agreement turns to be void. It has been held that an agreement 

could not be enforced if it was against public good or in violation with general policy of the law. 

Agreements against public policy as declared by Courts 

1. Trading with an enemy: If any contract is made with an alien enemy without the government’s 

permission, it is considered as illegal. An alien enemy is a person who holds the citizenship of a country, 

having war with India. These kinds of agreements are considered illegal on ground of public policy as 

their performance will require communication with the enemy and it can confer a benefit. 

 

2. Champerty and Maintenance: Champerty is a type of bargaining in which a third party offers assistance 

in recovering property, and in return demands a share of the recovered property. Maintenance implies 

helping a third party in litigation or through financial help, and no benefits are attached. Both Champerty 

and Maintenace are illegal in the English law but in India, it depends on the facts of the case. 



Privy Council held that court can only refuse to enforce such agreements when the court sees that it is not 

made with a bonafide object or reward seems to be extortionate and held that champerty and maintenance 

are not illegal in India. 

 

3. Stifling prosecution: It refers to making money out of crime and it is considered as abuse of law. As per 

law, a person should be punished for committing an offence, if the charges against him are proved by 

court of law. An agreement for suppressing criminal charges is illegal and void. 

In the case of Veerayya v. Sobhanandri a person entered into agreement for taking back the charge of S. 

420 of Indian Penal Code, 1860 against the accused. It was observed that since the offence was 

compoundable, permission of court is required and hence the agreement was declared as void. Also, in the 

case of Ouseph Poulo v. Catholic Union Bank Ltd., two parties entered into an agreement to discontinue 

the criminal proceedings on a certain consideration, it was held that these kind of transactions are opposed 

to public policy. 

 

4. Interference in the course of justice: Interference with course of justice is not allowed. If an agreement 

is found to do so, it can be declared as void. 

Illustration 1: A person ‘A’ is convicted of committing murder. His friend ‘P’ goes to judge 

to make an agreement to give order in favour of ‘A’. The same agreement is void. Illustration 2: A person 

‘A’ is convicted of murder and ‘B’ is the witness. If an agreement is made with ‘B’ to change his 

statement/ not to appear in court is unlawful and void. 

  

5. Sale/transfer of public offices and titles: Agreements for trafficking by means of selling or transfer of 

seats in appointment to public officers hampers the rights of deserving candidates and is unlawful in the 

eyes of law. Same applies to titles. Titles represent excellence in any field and by means of selling it, its 

whole purpose and object is destroyed. In the case of Sushil Kumar Yadunath Jha v. Union of India, a 

person agreed to transfer his post in government office in lieu of Rs. Five thousnad. The agreement was 

declared as void. 

 

6. Agreement creating corrupt public life: An agreement inducing corruption in public offices is against 

public policy. If such kind of agreements is permitted, undoubtedly, the level of corruption will increase 

and the employees will become inefficient. An agreement which leads to personal interest other than duty 

is unlawful. In the case of Rattan Chand Hira Chand v. Askar Nawaz Jung, two parties entered into an 

agreement in which one party has to use his influence on the minister, it was held to be void as it tried to 

corrupt the decision making machinery. It was also observed that the nature of an act can be against 

public policy based on consideration or acts to be performed. 

 

7. Restraint of personal liberty: Personal liberty is guaranteed under Indian Constitution. Any agreement 

causing restraint to the right of personal liberty is not lawful in the eyes of law. In the case of Sitaram 

Deokaran v. Baldeo Jairam, an agreement in which a party agreed to serve at Rs. two per month for a 

period of one hundred twelve months was declared as void. Also, in the case of Harwood v. Millers 

Timber & Trading Co., an agreement between borrower and money lender and in which he could not 

change his employment, residence or accept reduction in salary without his permission was declared as 

void. 

 



8. Restraint of parental rights: As per law, right of guardianship vests in father till a child is minor and it 

transfers to mother as soon as the child turns major. Any agreement for sale or transfer of guardianship 

rights is declared as void. In Re Caroll Case, it was held that an agreement purporting alienation of 

father’s right irrevocably is void. In the case of Giddu Narayansih v. Annie Besant, a father-son agreed to 

pass the guardianship of his two minor sons to Mrs Annie. Later he went to court take back the custody of 

children, but it was said that if the adoption as per Hindu Adoption and Maintenance Act, 1956 is valid 

then children can’t be taken back. 

 

Q.14. What is void Agreement? Briefly state the various agreements that are expressly declared to 

be void under Indian Contract Act, 1872. 

Ans.: According to Indian Contract Act, 1872 [Section 2(G)] defined, “An agreement not enforceable by 

law is said to be void.”) Such agreements are ab-initio void, null in the eye of law. Such agreements are 

expressly declared void. These agreements are void agreements. They are as under: 

(1) Agreements by incompetent parties e.g. minors, persons of unsound mind and persons 

disqualified by law of the country. 

(2) Agreements made under mutual mistake of material facts specially the bilateral mistake (Section 

20). 

(3) Agreements of which the consideration or object is unlawful [section 23] e.g. 

(i) If it is forbidden by law. 

(ii) If permitted, it would defeat the provisions of any law. 

(iii) If it is fraudulent. 

(iv) If it involves or implies injury to the person or property of another. 

(v) If the court regards it as immoral. 

(vi) If the court regards it as opposed to public policy. 

(4) Agreements of which the consideration or object is unlawful in part and cannot be separated from 

the lawful part (Section 24). 

(5) Agreements made without any consideration (Section 25) with certain exceptions. 

(6) Agreements made in restraint of marriage (Section 26). 

7) Agreements in restraint of trades (Section 27). 

8) Agreements in restraint of legal proceedings (Section 28). 

9) Agreements the meaning of which is uncertain (Section 29). 

10) Agreements contingent on impossible acts (Section 36). 

11) Wagering agreements (Section30). 

12) Agreements contingent on impossible acts (Section 56). 

13) Argreements to do impossible acts (Section 56). 

14) Reciprocal promises to do thing illegal (Section 57). 

 

Q.15. What is a wagering agreement? Discuss the exceptions and effects of a wagering agreement.  

Ans.: In layman language, the term wager means a Bet. The Black’s Law Dictionary meaning of the term 

wager means something risked, such as a sum of money on an uncertain event in which the parties have 

no material interest other than mutual chances of “gain or loss”. Thus when two parties enter into an 

agreement upon the condition that the first party will pay a fixed sum of money to the second party on the 

happening of an uncertain future event and second party will pay the first party when the event does not 

happen, it is called a wagering agreement. 



Both the parties have an equal chance to win or lose the wager and the chance of gaining or the risk of 

losing is not one-sided. Therefore the parties have no material interest in the uncertain event other than 

the mutual chances of winning or losing. 

 

Illustration 

A Teacher and Student agree with each other that if the student clears his Judiciary Exam, The teacher 

will pay Rs. 10000 to the student and if he is unable to do so, the student will pay the teacher Rs. 5000. 

Such an agreement is a wagering agreement. 

Effects of Wagering Agreements 

According to Section 30 of the Indian contract act, 1872, Wagering agreements cannot be enforced in any 

court of law as they have been expressly declared to be void. 

No suit can be filed in the court of law with the intention of recovering anything claimed to be won in any 

wager or non-compliance of any party to abide by the results of the wager. 

In the case of Gherulal Parakh v. Mahadeodas Maiya, The managers of two joint families entered into a 

partnership to carry on wagering contracts with two firms of Hapur upon the agreement that the profit and 

loss resulting from the transactions would be borne by them in equal shares. Later the appellant denied the 

liability to bear his share of the loss. The subordinate judge held that the wagering agreement entered into 

by the partners was void under section 30 of the act. Later on appeal, the high court held that although the 

agreement entered into by the parties was void yet its 

object was not unlawful as under section 23 of the same act and, therefore, was subsisting between the 

parties. 

An interesting interpretation of this case was that although all illegal agreements are void and 

unenforceable by law, yet all void agreements are not illegal or immoral or as opposed to public policy. 

Therefore though all wagering agreements are void and unenforceable by law yet in a wagering 

agreement it is important to determine if such an agreement is also unlawful under Section 23 of the 

Indian Contract Act in order to test its legality. 

Exceptions to wagers 

1) Insurance Contracts: An insurance contract is a contract of indemnity which is used to safeguard 

the interest of one party against damage and also has an insurable interest. A wagering contract, on the 

other hand, is a conditional contract and has no interest in the happening or non-happening of an event. 

Unlike Insurance contracts, wagering agreements are void in nature and the object of a wagering contract 

is to speculate for money or money’s worth, whereas the object of an insurance contract is to protect an 

interest. 

In the case of Northern India General Insurance Co. Ltd. Bombay Vs. Kanwarjit Singh Sobti, The owner 

of a truck transferred it benami i.e illegally to another party. Later the truck met with a major accident 

which injured a young army officer who claimed heavy damages from the owner, the benamidar and the 

insurance company. A plea was raised that a benamidar had no insurable interest which is why it was a 

wager. These pleas were rejected by the court and it was held that insurable interest was present and the 

benamidar was liable to pay the damages to the young army officer. 

2) Competitions involving skill: Skill competitions are not said to be wagers since the winning of 

such events requires a substantial amount of skill and are not dependent on the probability of an uncertain 

event. 

For example crossword puzzles, sports competitions etc 

But if the competition is based on chance and not skill for example a lottery it would amount to a wager 



and therefore be void. 

In the case of Moore v. Elphick(1945) it was held that wherever skill plays a major part in the result of the 

competition and the results are awarded according to the merits of the solution, it is not a lottery and 

therefore not a wager. 

3) Horse racing competitions: Some state governments may authorize horse racing and the 

contribution for the reward of such competitions of amounts more than Rs 500 is not considered unlawful. 

In the case of K. R. Lakshmanan v. State of Tamil Nadu(1996), the Supreme Court had held that horse 

racing was a game of skill and playing for stakes in a game of skill was not illegal. 

4) Share Market Transactions: The purchase and sale of stocks with the mere intention to give and 

take delivery of shares do not amount to a wager except if the only intention is to settle the price 

difference. In that case, it will be called a wager. 

 

Q.16. What do you mean by a “Contingent Contract”? Discuss the rules regarding 

enforcement of contingent contracts. Give suitable illutrations. 

Ans.: Contingent contracts, on the other hand, are the ones where the promisor performs his obligation 

only when certain conditions are met. 

If you look at the contracts of insurance, indemnity or guarantee, they have one thing in common – they 

create an obligation on the promisor if an event which is collateral to the contract does or does not 

happen. 

For example, in a life insurance contract, the insurer pays a certain amount if the insured dies under 

certain conditions. The insurer is not called into action until the event of the death of the insured happens. 

This is a contingent contract. 

 

Under Section 31 of the Indian Contract Act, 1872, contingent contracts are defined as 

follows: “If two or more parties enter into a contract to do or not do something, if an event which is 

collateral to the contract does or does not happen, then it is a contingent contract.” 

Example: Peter is a private insurer and enters into a contract with John for fire insurance of John’s house. 

According to the terms, Peter agrees to pay John an amount of Rs 5 lakh if his house is burnt against an 

annual premium of Rs 5,000. This is a contingent contract. 

Here, the burning of the house is neither a performance promised as a part of the 

contract nor a consideration. Peter’s liability arises only when the collateral event occurs. 

Enforcement of Contingent Contracts 

Sections 32 – 36 of the Indian Contract Act, 1872, list certain rules for the enforcement of a contingent 

contract. 

 

 

Rule # 1 – Contracts Contingent on the happening of an Event 

A contingent contract might be based on the happening of an uncertain future event. In such cases, the 

promisor is liable to do or not do something if the event happens. 

However, the contract cannot be enforced by law unless the event takes place. If the happening of the 

event becomes impossible, then the contingent contract is void. This rule is specified in Section 32 of the 

Indian Contract Act, 1872. 

Peter promises to pay John Rs 50,000 if he can marry Julia, the prettiest girl in the neighborhood. This is 

a contingent contract. Unfortunately, Julia dies in a car accident. Since the happening of the event is no 



longer possible, the contract is void. 

 

Rule # 2 – Contracts Contingent on an Event not happening 

A contingent contract might be based on the non-happening of an uncertain future event. In such cases, 

the promisor is liable to do or not do something if the event does not happen. However, the contract 

cannot be enforced by law unless happening of the event becomes impossible. If the event takes place, 

then the contingent contract is void. This rule is specified in Section 33 of the Indian Contract Act, 1872. 

Peter promises to pay John Rs 50,000 if the ship named Titanic which leaves on a dangerous mission does 

not return. This is a contingent contract. This contract is enforceable by law if the ship sinks making its 

return impossible. On the other hand, if the ship returns, then the contract is void. 

 

Rule # 3 – Contracts contingent on the conduct of a living person who does something to make the event 

or conduct as impossible of happening 

Section 34 of the Indian Contract Act, 1872 states that if a contract is a contingent upon how a person will 

act at a future time, then the event is considered impossible when the person does anything which makes 

it impossible for the event to happen. 

Peter promises to pay John Rs 5,000 if he marries Julia. However, Julia marries Oliver. Julia’s act thus 

renders the event of John marrying her impossible. (A divorce is still possible though but the happening 

of the event is considered impossible.) 

 

Rule # 4 – Contracts Contingent on an Event happening within a Specific Time 

There can be a contingent contract wherein a party promises to do or not do something if a future 

uncertain event happens within a fixed time. Such a contract is void if the event does not happen and the 

time lapses. It is also void if before the time fixed, the happening of the event becomes impossible. This 

rule is specified in Section 35 of the Indian Contract Act, 1872. 

Peter promises to pay John Rs 5,000 if the ship named Titanic which leaves on a dangerous mission 

returns before June 01, 2019. This contract is enforceable by law if the ship returns within the fixed time. 

On the other hand, if the ship sinks, then the contract is void. 

 

Rule # 5 – Contracts Contingent on an Event not happening within a Specific Time Contingent contracts 

might be based on the non-happening of an uncertain future event within a fixed time. In such cases, the 

promisor is liable to do or not do something if the event does not happen within the said time. The 

contract can be enforced by law if the fixed time has expired and the event has not happened before the 

expiry of the time. Also, if it becomes certain that the event will not happen before the time has expired, 

then it can be enforced by law. This rule is specified in Section 35 of the Indian Contract Act, 1872. 

Peter promises to pay John Rs 5,000 if the ship named Titanic which leaves on a dangerous mission does 

not return before June 01, 2019. This contract is enforceable by law if the ship does not return within the 

fixed time. Also, if the ship sinks or is burnt, the contract is enforced by law since the return is not 

possible. 

 

Rule # 6 – Contracts Contingent on an Impossible Event 

If a contingent contract is based on the happening or non-happening of an impossible event, then such a 

contract is void. This is regardless of the fact if the parties to the contract are aware of the impossibility or 

not. This rule is specified in Section 36 of the Indian Contract Act, 1872. 



Peter promises to pay John Rs 50,000 if the sun rises in the west the next morning. This contract is void 

since the happening of the event is impossible. 

 

Q.17. Discuss the remedies available to an aggrieved party in the case of breach of contract.  

Ans.: When the promiser fails to perform his obligations towards promisee, the 

promisee (the injured party) gets some remedy against the promiser any one or more following remedies. 

(1) Suit for Rescission of the Contract 

(2) Suit for Damages 

(3) Suit for Quantum Meruit 

(4) Suit for Specific Performance 

(5) Suit for Injunction 

(1) Rescission of the Contract : Rescission means revocation or setting aside of a contract or 

cancellation or putting an end to a contract. When one of the parties to a contract breaks the contract, the 

other party may sue and refuse further performance. The  aggrieved party is also entitled to claim 

compensation of damages caused to him due to non fulfillment of the contract. A promise to sell a horse 

to B for Rs.50,000/- on 1st July. But B fails to pay the amount. Now he is a entitled to rescind the 

contract. 

(2) Suit for Damages : The another remedy for breach of contract is suit for damages. Damages means  

monetary  compensation payable by defaulting party to the aggrieved party for the loss suffered by the 

aggrieved party as a result of breach of contract. The aggrieved party may claim for damages. The main 

object is to compensate the injured party for the monetary loss naturally suffered by him to the break of 

contract. 

The important type of damages are : 

(i) Ordinary Damages : These are also called natural damages, which arise in ordinary course of events 

from break of contract. It requires aggrieved party must have suffered damages by breach of contract and 

damages must be the proximate or direct consequence of the breach of contract. (Hadley v. Baxendale 

(1894) IEX.341) 

(ii) Special Damages : Special damages are those damages if the parties had knowledge about such 

damages when they made the contract, to be likely to result from the breach of contract (Section73 Para 

1) (Simpson v. London North Western Railway Com (1876)] 

(iii) Nominal Damages : Where the injured or aggrieved party suffered no loss or very negligible loss, the 

court may still award him/her nominal damages merely acknowledge that the aggrieved or injured party 

has proved his case and won it. 

(iv) Vindictive/Exemplary Damages : Heavy damages are imposed by the court to discourage the faulty 

party under the two following cases : 

(a) Breach of a contract to marry. 

(b) wrongful dishonour of a cheque by a banker. 

(v) Liquidated Damages : According to Section -74 of Indian Contract Act when the parties decide a fair 

and genuine pre estimated amount of damages likely to result due to breach of contract, parties are bound 

to pay in the event of breach of contract. Such certain amount is called liquidated damages. The aggrieved 

party will get such liquidated damages. The aggrieved party will get such liquidated amount. 

(3) Suit for Quantum Meruit : The literal meaning of quantum meruit means „as much as‟ merited or as 

much as earned. According to this doctrine, a party is entitled to claim payment as much as a amount he 

had earned. This right is available only under the following circumstances. 



(i) When a contract is discharged by breach during the course of performance 

(ii) When the party does something for another not intending to do gratuitously and the other enjoy the 

benefit of the act. 

(4) Suit for Specific Performance : Sometimes award of damages are not considered to be an adequate 

remedy in certain cases and therefore the court of law can direct the party in case of breach of contract 

according to terms and conditions of the contract 

(i) When there exists no standard for measuring the actual damage caused by the non performance of the 

act agreed to be done. 

(ii) When the act agreed to be done is such that monetary compensation for non performance would not 

afford adequate relief. 

The specific performance is not granted in the following cases : 

(i) Where damages are an adequate remedy for breach. 

(ii) Where the contract is in its nature revocable. 

(iii) Where the contract is uncertain. 

(iv) Where the contract is entered into by trustees in breach of their trust. 

(v) Where the contract is inequitable to either party. 

(vi) Where it is not possible for the court to supervise the contract. 

(vii) When a company makes any contract the powers not conferred on it by its Memorandum of 

Association. 

(viii) Where contract is not certain. 

(ix) Where one of the parties is a minor. 

(5) Suit for Injunction : It is an order of a court prohibiting a party to a contract from doing a particular 

thing or from doing something against the terms and conditions of the contract. If the party breaches the 

contract, the aggrieved party can go to court for injunction. The court has discretionary powers to grant 

injunction order in case of clear negative stipulation and in case of inferred negative stipulation. 

□ □ □ 

 

 

 

 

 

 

 

 



Unit 2 - Special Contracts; Indemnity; 

Guarantee; Bailment and pledge, 

Agency 
 

Very Short Answer Type Questions 
 

Q.1. What is the contract of Indemnity? 

Ans.: A contract of indemnity means a contract by which one person promises to save the other from the 

loss caused to him by conduct or incident. 

 

Q.2. What is contract of guarantee? 

Ans.: According to Section126 of contract Act “A contract of guarantee as a contract to perform the 

promisor discharge the liability of a third person in case of his default. 

 

Q.3. What is bailment? 

Ans.: According to section 148, “bailment is the delivery of goods by one person to another for some 

purpose, upon a contract that they shall, when the purpose is accomplished, be returned or otherwise 

disposed of according to the direction of the person delivering them. 

 

Q.4. What is Lien? What are its types? 

Ans.: Lien is a right to retain that which is in possession of a person and belongs to another until his 

demands are satisfied. There are two types of lien 1) The general lien which means to retain any property 

belonging to the other for any lawful payment and 2) It is relating to retain those goods, which are the 

subject matter of contract of particular lien. 

 

Q.5. What is agency? 

Ans.: The relationship between agent and principal created by an agreement whereby agent is authorized 

by his principal to represent him and establish contractual relations with third party. 

 

Q.6. What is Agency by estoppel? 

Ans.: If a person either by his conduct or words leads to another person to believe that a certain person is 

his agent, is called agency by estoppel. 

 

Q.7. What is agency by ratification? 

Ans.: If the principal ratifies the act of a person done without authority, it is known as „agency by 

ratification‟. 

 

Q.8. What is sub-agent and substituted Agent? 

Ans.: A sub agent is a person employed by and acting under the control of the original agent in the 

business of the agency (Section191) on the other hand, a substituted agent is named by agent but 



appointed by the principal. He is liable to principal. 

 

 

Q.9. What is the concept of pledge in contracts? 

Ans.: Pledge involves using personal property as security for a debt, with the debtor transferring 

possession but retaining ownership until the debt is repaid. 

 

Q.10. What are the characteristics of an indemnity contract? 

Ans.: Characteristics include compensation for losses, existence of a valid contract, and the indemnitor's 

obligation to make the indemnitee whole. 

 

Q.11. What is the key feature of a guarantee contract? 

Ans.: The key feature is a third party (guarantor) providing assurance to fulfill the debtor's obligations if 

the debtor defaults. 

 

Q.12. Give a brief example of bailment. 

Ans.: A friend lending a laptop to another temporarily for use, with the expectation of its return, 

exemplifies bailment. 

 

Q.13. How does pledge differ from mortgage? 

Ans.: Pledge involves possession transfer with ownership retention, while a mortgage entails transferring 

ownership of property as security for a debt. 

 

Q.14. Explain the role of an agent in an agency relationship. 

Ans.: An agent represents the principal, acting on their behalf in contractual matters, and has the authority 

to create legal relationships on behalf of the principal. 

 

Q.15. What are the common types of indemnity contracts? 

Ans.: Common types include contracts to compensate for contractual breaches, losses due to the actions 

of a third party, or losses arising from specific events outlined in the contract. 

 

Q.16. Give an example of a guarantee in a commercial context. 

Ans.: A bank guarantee, where a bank assures a supplier that it will be paid even if the buyer defaults on 

payment. 

 

Q.17. In bailment, what is the duty of care owed by the bailee? 

Ans.: The bailee must exercise reasonable care and diligence in safeguarding the bailed property as per 

the bailor's instructions. 

 

Q.18. Distinguish between specific and floating charge in the context of pledges. 

Ans.: A specific charge involves a particular asset, while a floating charge covers a class of assets that 

may change over time, both used as security for debts. 

 

 



Q.19. What is the significance of 'ratification' in agency relationships? 

Ans.: Ratification occurs when a principal approves an agent's unauthorized act, making it legally binding 

as if originally authorized. 

Q20. How does an indemnity differ from insurance? 

Ans.: Indemnity is a contractual obligation to compensate for losses, while insurance involves 

transferring risk to a third party in exchange for a premium. 

 

Q.21. Provide a real-world example of a pledge. 

Ans.: A pawnshop taking possession of a valuable item (like jewelry) as security for a loan represents a 

typical example of a pledge. 

 

Q.22. What is the primary duty of an agent towards the principal in an agency relationship? 

Ans.: The primary duty is loyalty, where the agent must act in the best interests of the principal, avoiding 

conflicts of interest. 

 

Q.23.. In bailment, what is 'constructive bailment'? 

Ans.: Constructive bailment occurs when the possession of goods is transferred without physical transfer, 

such as providing keys to a vehicle. 

 

Q.24. How can a guarantee be revoked in certain circumstances? 

Ans.: A guarantee can be revoked if there is a change in the terms of the contract, the principal debtor's 

consent is obtained, or if the creditor releases the guarantor from liability. Revocation is typically 

governed by the terms of the guarantee contract. 

 

Short Answer Type Questions 
 

Q.1. What is the concept of indemnity, and how does it function in contractual relationships? 

Ans.: Indemnity is a legal concept in which one party, known as the indemnifier, promises to compensate 

another party, the indemnity holder, for any losses or damages they may incur. It is essentially a form of 

security against potential financial harm. In contractual relationships, indemnity clauses are commonly 

included to allocate risks and responsibilities between the parties. 

 

The indemnity holder is protected from losses arising out of specific events mentioned in the contract. 

These events could include breaches of contract, third-party claims, or any other specified circumstances. 

The indemnifier's obligation is triggered when such events occur, and the indemnity holder suffers losses, 

ensuring that they are financially made whole. 

 

Q.2. Distinguish between indemnity and guarantee under the Indian Contract Act. 

Ans.: Indemnity and guarantee are both forms of contracts that involve the assumption of liabilities, but 

they differ in their scope and nature. Indemnity is a broader concept where one party agrees to 

compensate another for losses suffered, irrespective of the cause. On the other hand, a guarantee involves 

a third party, the guarantor, undertaking to perform the obligations of a principal debtor if they default. 

 

In indemnity, the indemnifier compensates for actual losses suffered by the indemnity holder, whereas in 



guarantee, the guarantor's liability arises only when the principal debtor fails to fulfill their obligations. 

Indemnity is more comprehensive, covering a wide range of situations, while guarantee is more specific 

and often involves financial obligations. 

 

Q.3. Explain the concept of bailment and provide examples of its application. 

Ans.: Bailment refers to the transfer of possession of personal property from one party, the bailor, to 

another party, the bailee, for a specific purpose and duration. Unlike a sale or gift, bailment does not 

transfer ownership, only possession. Examples of bailment include lending a friend a lawnmower, leaving 

a car with a valet, or storing furniture in a friend's garage. 

 

The nature and terms of bailment can vary, and it can be for the mutual benefit of both parties, for the 

benefit of the bailor, or for the benefit of the bailee. The key elements are the delivery of possession by 

the bailor, acceptance by the bailee, and an agreement for a specific purpose. 

 

Q.4. Elaborate on the significance of 'delivery of possession' in bailment. 

Ans.: The 'delivery of possession' is a crucial element in bailment as it distinguishes it from other legal 

relationships involving personal property. It refers to the transfer of physical control or possession of the 

bailed property from the bailor to the bailee. This transfer is essential for the bailee to fulfill the purpose 

of the bailment, whether it is for safekeeping, use, or any other specific purpose agreed upon. 

 

The nature of delivery can vary based on the terms of the bailment. It could be actual delivery, where 

physical possession is handed over, or constructive delivery, where the means of access or control is 

transferred. The clarity in the terms of delivery ensures the proper functioning of the bailment 

relationship. 

 

Q.5. Define pledge and outline its key features and legal implications. 

Ans.: Pledge is a specific type of bailment where goods or valuable items are delivered by the borrower, 

known as the pledgor, to the lender, known as the pledgee, as security for a debt or obligation. Unlike 

bailment, where possession is transferred for various purposes, the primary purpose of pledge is to secure 

the repayment of a debt. 

 

The key features of pledge include the delivery of possession, retention of ownership by the pledgor, and 

the right of the pledgee to sell the pledged goods in case of default by the pledgor. The legal implications 

involve the pledgee's right to possess the pledged goods, the duty to take reasonable care, and the right to 

sell the goods upon default, with any surplus going back to the pledgor. 

 

Q.6. Differentiate between bailment and pledge, highlighting their specific characteristics. 

Ans.: Bailment and pledge share the commonality of involving the transfer of possession, but they differ 

in their primary purposes and legal implications. Bailment is a general concept covering various situations 

where possession is transferred for specific purposes, and ownership remains with the bailor. Pledge, on 

the other hand, is a specific type of bailment where goods are pledged as security for a debt, and the 

pledgee has the right to sell the goods upon default. 

In bailment, the possession is transferred for reasons other than securing a debt, and the rights and 

responsibilities of the parties can vary widely based on the agreement. In pledge, the primary focus is on 



securing the repayment of a debt, and the pledgee has specific rights to sell the pledged goods in case of 

default. 

 

Q.7. Explain the concept of agency and its various types as per the Indian Contract Act. 

Ans.: Agency is a legal relationship where one party, known as the agent, acts on behalf of another party, 

known as the principal, in contractual dealings with third parties. The Indian Contract Act recognizes two 

main types of agency: 

 

Express Agency: This is created through an explicit agreement between the principal and the agent. The 

terms and scope of authority are clearly stated, and the agent has the authority to represent the principal in 

specific transactions. 

 

Implied Agency: This arises from the conduct, actions, or circumstances indicating an agency 

relationship. It may not be explicitly stated but is inferred from the parties' behavior or the nature of their 

interactions. 

 

Both types of agency involve the agent acting on behalf of the principal, with the authority granted either 

explicitly or implicitly. 

 

Q.8. What duties does an agent owe to the principal, and how do these duties ensure the proper 

functioning of the agency relationship? 

Ans.: An agent owes various duties to the principal, and these duties are crucial for maintaining a 

trustworthy and effective agency relationship. Some of the key duties include: 

 

Duty of Loyalty: The agent must act solely for the benefit of the principal, avoiding conflicts of interest 

and personal gain. 

 

Duty of Obedience: The agent must follow the principal's instructions and act within the scope of the 

authority granted. 

 

Duty of Diligence: The agent is obligated to exercise reasonable care and skill in performing the tasks 

assigned by the principal. 

 

Duty to Account: The agent must provide accurate records of all transactions and financial matters. 

 

These duties ensure that the agent acts in the best interest of the principal, avoids self-dealing, and 

maintains transparency in their actions. 

 

Q.9. Discuss the concept of guarantee as per the Indian Contract Act, highlighting its key elements. 

Ans.: The Indian Contract Act defines a guarantee under Section 126 as a contract to perform the promise 

or discharge the liability of a third person in case of default. In a guarantee, there are three parties 

involved: 

 

Surety: The person giving the guarantee. 



 

Principal Debtor: The person whose default is guaranteed. 

 

Creditor: The person to whom the guarantee is given. 

 

The surety promises to fulfill the obligations of the principal debtor in case of their default. It's important 

to note that a guarantee is a tripartite agreement where the surety's liability is secondary to that of the 

principal debtor, and it arises only when the principal debtor fails to perform. 

 

Q.10. Explore the concept of the revocation of agency, its methods, and the legal implications of 

such revocation. 

Ans.: Agency relationships can be revoked by either party under specific circumstances. The revocation 

of agency refers to the termination or cancellation of the authority given to the agent by the principal. 

There are various methods of revocation, including: 

 

By the Principal: The principal can revoke the agency at any time, provided the agency is not coupled 

with an interest. The revocation becomes effective upon communication to the agent. 

 

By the Agent: The agent can renounce or give up the agency, and this revocation is effective upon notice 

to the principal. 

 

By Operation of Law: Agency can be revoked by the death or insanity of either the principal or the agent. 

 

When agency is revoked, the authority of the agent is terminated, and they are no longer authorized to act 

on behalf of the principal. However, if the agency is coupled with an interest, meaning that the agent has a 

vested interest in the subject matter of the agency, it cannot be revoked by the principal. 

 

In conclusion, these concepts under the Indian Contract Act provide a comprehensive framework for 

understanding the legal relationships involved in indemnity, guarantee, bailment, pledge, and agency. 

They establish rules and guidelines that contribute to the fairness, clarity, and enforceability of contractual 

arrangements. 

 

Q.11. What are the rights and liabilities of the indemnifier and indemnity holder in an indemnity 

contract? 

Ans.: In an indemnity contract, the indemnifier has the obligation to compensate the indemnity holder for 

any losses suffered due to specified events. The indemnifier's liability is limited to the actual losses 

incurred by the indemnity holder. The indemnity holder, on the other hand, has the right to claim 

indemnity when the agreed-upon events causing loss occur. The rights and liabilities are defined by the 

terms of the indemnity contract and the circumstances triggering indemnification. 

 

Q.12. Explain the difference between specific and continuing guarantees under the Indian Contract 

Act. 

Ans.: Under the Indian Contract Act, specific and continuing guarantees represent two distinct categories 

of guarantees, each with its unique characteristics. 



 

A specific guarantee is confined to a particular transaction or debt. It is limited to a specific context and 

becomes operative only when a predefined event, such as a default by the principal debtor, occurs in the 

specified transaction. The obligations of the surety, in this case, are strictly tied to the terms and 

conditions of the particular contract or debt to which the guarantee relates. Once the specified transaction 

concludes or the debt is repaid, the specific guarantee ceases to have effect. 

 

On the other hand, a continuing guarantee extends beyond a single transaction, encompassing a series of 

transactions or a continuous course of dealing between the principal debtor and the creditor. Unlike a 

specific guarantee, a continuing guarantee remains in force until it is explicitly revoked by the surety. It 

provides an ongoing commitment by the surety to stand as a guarantor for multiple transactions over time, 

adding flexibility for parties engaged in frequent or successive dealings. 

 

In summary, while a specific guarantee is limited to a particular instance, a continuing guarantee remains 

effective across multiple transactions until expressly revoked by the surety. 

 

Q.13. Discuss the various types of bailments recognized under the Indian Contract Act. 

Ans.: The Indian Contract Act recognizes different types of bailments, including: 

 

Bailment for the Benefit of Bailor: The bailee holds the property solely for the benefit of the bailor. 

 

Bailment for the Benefit of Bailee: The bailee benefits from the bailment, such as in cases where the 

bailor lends a car to a mechanic for repairs. 

 

Gratuitous Bailment: No consideration is involved, and the bailee is expected to take reasonable care of 

the bailed property. 

 

Bailment for a Reward: The bailor pays a fee for the bailment, and the bailee has a higher standard of 

care. 

 

The type of bailment is determined by the nature and purpose of the bailment agreement. 

 

Q.14. What are the duties and responsibilities of a pledgor and pledgee in a pledge agreement?  

Ans.: In a pledge agreement, the pledgor has the duty to deliver possession of the pledged goods, ensure 

they are free from encumbrances, and repay the debt. The pledgor retains ownership but gives the pledgee 

a security interest. The pledgee has the duty to take reasonable care of the pledged goods, not to use them 

without permission, and to sell them if the pledgor defaults on the debt. The pledgee must account for any 

surplus after the sale. 

 

Q.15. Elaborate on the different types of authority an agent may have and how these are granted 

under the Indian Contract Act. 

Ans.: An agent may have various types of authority, including: 

 

Express Authority: Specifically granted by the principal either orally or in writing. 



 

Implied Authority: Reasonably necessary to carry out the express authority and is inferred from the 

circumstances. 

 

Apparent or Ostensible Authority: Arises when the principal's conduct leads a third party to reasonably 

believe that the agent has authority, even if not expressly granted. 

 

The Indian Contract Act recognizes these types of authority, and the agent's actions are generally binding 

on the principal within the scope of their authority. 

 

Q.16. How does the principle of 'ratification' work in the context of agency relationships? 

Ans.: The principle of 'ratification' in the context of agency relationships refers to the retrospective 

approval or confirmation by a principal of an act performed by an agent that was initially unauthorized or 

not explicitly instructed. It essentially transforms an initially unauthorized act into a valid and legally 

binding one. 

 

When an agent exceeds their authority or acts without proper authorization, the principal has the option to 

either ratify or disapprove of the agent's actions. Ratification can occur through express consent, where 

the principal explicitly agrees to the previously unauthorized act, or through implied actions that indicate 

acceptance. The crucial element is that the principal, with full knowledge of the agent's actions, chooses 

to adopt and be bound by those actions. 

 

Upon ratification, the act is treated as if it had been authorized from the beginning. The principal becomes 

legally obligated to honor any contracts or commitments made by the agent within the scope of their 

authority. However, it's important to note that the principal must have the capacity to ratify, and the 

ratification must occur voluntarily and with full knowledge of the material facts surrounding the 

unauthorized act. 

 

Q.17. What are the legal implications if an agent exceeds their authority? 

Ans.: If an agent exceeds their authority, it has significant legal implications for both the agent and the 

principal. The principal is generally not bound by the unauthorized actions of the agent, and they can 

disapprove of or reject any contracts or commitments made beyond the scope of the agent's authority. The 

principal is not legally obligated to honor such unauthorized transactions, and third parties may not 

enforce them against the principal. 

 

The agent, on the other hand, may face personal liability for their actions. If the agent goes beyond the 

authority granted by the principal, they may be personally responsible for any resulting losses or 

damages. In some cases, the principal may even take legal action against the agent for breach of their 

fiduciary duty. 

 

However, the principle of ratification provides a potential avenue for the agent. If the principal, after 

becoming aware of the unauthorized actions, chooses to ratify or accept them, the acts become legally 

binding as if initially authorized. This emphasizes the importance of clear communication and 

understanding between principals and agents to avoid complications and legal disputes arising from 



exceeded authority. 

 

Q.18. Discuss the termination of bailment and the rights of the bailor and bailee upon termination. 

Ans.: The termination of bailment occurs when the purpose of the bailment is fulfilled, the agreed-upon 

time expires, or when either party breaches the terms of the contract. Upon termination, the bailee's duty 

is to return the bailed property to the bailor in the same condition it was received, subject to any 

permissible wear and tear. The bailee must also account for any benefits derived from the bailed property 

during the bailment period. 

 

The rights of the bailor and bailee upon termination are delineated by the terms of the bailment agreement 

and the circumstances leading to termination. The bailor has the primary right to claim the return of the 

property, ensuring that it is handed back in the condition specified in the agreement. If the bailee caused 

any damage or depreciation beyond normal wear and tear, the bailor may be entitled to compensation for 

such losses. 

 

Conversely, the bailee has the right to expect payment for any services rendered or expenses incurred 

during the bailment, as agreed upon in the contract. If the termination is due to the bailor's breach, the 

bailee might have a right to retain possession of the property until outstanding payments are settled or 

seek legal remedies for breach of contract. 

 

In essence, the termination of bailment triggers a set of reciprocal rights and obligations, ensuring that 

both the bailor and bailee are treated fairly in the conclusion of their contractual relationship. 

 

Q.19. Explain the term 'sub-agent' in the context of agency relationships and the liability of the 

principal and original agent. 

Ans.: In the context of agency relationships, a "sub-agent" refers to an individual appointed by the 

original agent to carry out specific duties on behalf of the principal. The original agent acts as an 

intermediary between the principal and the sub-agent, delegating certain responsibilities. This 

appointment might occur when the original agent needs assistance or expertise beyond their own 

capabilities. 

 

The liability of the principal and the original agent concerning the actions of the sub-agent is contingent 

on the authority granted to the original agent. If the principal explicitly authorizes the original agent to 

appoint sub-agents, the principal may be held directly liable for the actions of the sub-agent. In such 

cases, the sub-agent is seen as an extension of the original agent's authority. 

 

Conversely, if the original agent exceeds their authority by appointing a sub-agent without the principal's 

explicit consent, the original agent assumes personal liability for the actions of the sub-agent. The 

principal is not bound by the actions of the sub-agent unless they ratify those actions after the fact. 

 

Ultimately, the liability framework revolves around the scope of authority granted to the original agent by 

the principal. 

 

 



Q.20. How does the concept of 'agency coupled with an interest' affect the revocation of agency by 

the principal? 

Ans.: The concept of 'agency coupled with an interest' significantly impacts the revocation of agency by 

the principal. In situations where an agency is coupled with an interest, the agent holds a vested interest in 

the subject matter of the agency, making the agency more than a simple contractual arrangement. This 

interest could be a personal stake, such as a security or a benefit tied to the subject matter. 

 

In such cases, the principal's power to unilaterally revoke the agency is restricted. The principle of agency 

coupled with an interest prevents the principal from revoking the agency without the agent's consent. This 

is because the agent's interest in the subject matter acts as a form of security or consideration for their 

services, making the agency irrevocable without mutual agreement. 

 

The protection provided by the concept ensures stability and reliability in situations where the agent has a 

direct and tangible interest in the agency's subject matter. It prevents arbitrary revocation by the principal, 

preserving the integrity of the agency relationship and maintaining a balance between the interests of both 

parties involved. 

 

Long Answer Type Questions 
 

Q.1. Distinguish between Indemnity and Guarantee. In what circumstances a surety is discharged 

from his liability. 

Ans.: The contract of Indemnity and Guarantee are governed under section 124 to 147. To distinguish 

between these two, their concept is to be cleared. 

Meaning of Indemnity, “In the contract of indemnity, there are two parties i.e. indemnifier and Indemnity 

holder. The indemnifier promises to protect the indemnified from loss caused to him by the conduct of the 

promisor or by the conduct of other party.” 

According to Section 124, “A contract of indemnity is a contract by which one party promises to save the 

other from loss caused to him by the conduct of the promisor himself or by the conduct of any other 

person”. 

 

On the other hand, contract of Guarantee defined under section 126, “A contract of guarantee is a contract 

to perform the promise or discharge the liability of a third person in case of his default.” 

Now both can be distinguished as follows : 

S. 

No. 

Basis of 

comparison 

Indemnity Guarantee 

1. Definition One party promises to pay loss 

caused by the fault of himself or  

by the conduct of the other party. 

The  promisor will save him is 

called the contract of Indemnity 

(Section124)  

It is a contract to perform the 

promise or discharge his liability 

of a third person in case of his 

default (Section126). 

2. Object It’s main object is to save the 

promisee from loss.  

It is meant to provide the assurance 

as to performance of promise or 



discharge of liability. 

3. No. of Parties

  

There are only two parties 

indemnifier and indemnity 

holder.  

In the Contract of guarantee 

Principal debtor/creditor and surety 

are three parties. 

4. No. of 

Contracts

 

  

 

Only one contract between the 

two parties. 

There are three contracts between 

three parties such as 

i) Principal debtor and creditor; 

ii) Creditor and surety; 

iii) the principal debtor and surety. 

5. Request of the 

Debtor 

It is not necessary for the 

indemnifier to act on the request 

of the debtor. 

The surety may give guarantee at 

the request of the debtor. 

 

6. Right of the 

Parties  

An indemnifier cannot sue a 

third party in his own name 

unless there is no privity of 

contract. He can do so only if 

there is an assignment in his 

favour. 

The guarantor, on 

discharging the debt due by the 

principal debtor can proceed 

against the principal debtor in his 

own right. 

 

7. Existence of 

Debt or Duty 

The risk of any loss happening is 

the only contingency against 

which the indemnifier 

undertakes to indemnify. 

The existing debt or duty which is 

guaranteed by the surety. 

 

8. Consideration The consideration in an 

indemnity contract is direct. 

But there is indirect consideration 

for the surety. The principal 

debtor’s original debt is his 

consideration 

9. Suit against 

Third Party 

The indemnifier cannot claim 

against the third party who 

caused the loss to the subject 

matter, unless this right of the 

indemnified has been transferred 

to him. 

The surety can sue the principal 

debtor after making payment of 

debt to the creditor. 

 

10. Presence of any 

loan or credit 

In case of indemnity contract 

presence of any loan or credit is 

not found. The 

consideration in an indemnity 

contract is direct. 

It is basis of any guarantee 

contract. 

 

11. Right of 

Restitution 

The indemnifier has no right to 

get back the amount once paid. 

Contrary to it the surety has the 

right to get back the amount that 

was paid by   him   to   the   

creditor from the principal debtor. 

12. Cessation of 

Liability 

Under indemnity contract the 

liability ends when contract 

comes to the end. 

In contract of guarantee, it is ended 

if any  change is made in the 

conditions of the contract without 



the consent of the surety. 

13. Financial 

Interest 

In addition to indemnity, the 

person who has given,  has some 

financial interest in the 

transaction. 

Here in the guarantor is entirely 

unconnected with the contract 

except by means of his promise to 

pay on debtor’s default because he 

has no financial interest in the 

contract. 

14. Origin of 

Liability 

The liability is originated 

only when a loss is happened. 

There is no liability when there 

is no loss. 

The secondary liability of surety 

will become primary when the 

principal debtor commits a default. 

15. Capacity to 

Contract 

Both the parties of indemnity 

contract must have the capacity 

to contract. 

In a guarantee contract, it is not 

necessary for the principal debt or 

to be capable for entering into a 

valid contract, but surety’s 

contractual capacity is a must. 

       

   

Q.2. In what circumstances a surety is discharged from his liability? 

Ans.: Under the following ways in varying circumstances a surety is discharged from his liability 

: 

(1) By Revocation 

(i) By notice of revocation by surety (Section 130) 

(ii) Death of surety (Section 131) 

(iii) Novation (Section 62) 

(2) By Conduct of the Creditor – under these conditions 

(i) Variation of terms without consent of surety (Section 133) 

(ii) Release or discharge of Principal debt or without the consent of surety (Section 

134) 

(iii) Compounding by creditor with principal debtor without the consent of surety 

(Section 135) 

(iv) Creditor‟s act or omission impiring surety‟s

 eventual remedy (Section 139) 

(v) Loss of security (section 141) 

(3) By Invalidation – under following circumstances : 

(i) Guarantee obtained by fraud or misrepresentation (Section 142) 

(ii) Guarantee obtained by silence (Section 143) 

(iii) Failure of consideration 

(iv) Failure of co-surety to join the suretyship (Section 144) 

 

Q.3. What is doctrine of Ratification? Explain the conditions and rules of Ratification. 

Ans.: The doctrine of Ratification applies where one person does something for another without 

the knowledge and authority. The person on behalf of the act is done should opt either to reject it 

or adopt it. In case decides to adopt it, the agency relationship is created but not other wise. 



According to Section 196 of the Act, “where acts are done by one person on behalf of another but 

without his knowledge or authority, he may elect to ratify or to disown such act. If he ratifies 

them, the same effects will follow as if they had been performed by his previous authority.” 

Example : A without authority lends B‟s money to C from whom  B accepts the interest on the 

money to C. From B‟s conduct implies a ratification of the loan. 

Conditions and Rules of Ratification are as follows : 

(i) The act must have been done for or on account of the Principal. 

(ii) The existence of Principal is a must at the time when the agent acted. 

(iii) The principal must have contractual capacity at the time of contract of agency and at the 

time of ratification. 

(iv) The acts to be rectified must be lawful and not void or ultra vires. 

(v) Ratification must be expressed or implied. 

(vi) It must be made with full knowledge of all the material facts. 

(vii) The ratification must be related to the whole act and not to a part of it. 

(viii) Ratification cannot be to give damages to a third party or terminating any right of third 

party. 

(ix) Ratification must be made with in the time fixed for otherwise it will not be valid. 

(x) Ratification must be within reasonable time if fixed time is not decided. 

(xi) Ratification must be communicated to the agent by principal within proper time. 

(xii) Ratification can be of acts which principal had the power to do. 

(xiii) Ratification may be applied retrospectively. 

(xiv) Ratification does not mean for such past ratified act for future also. 

(xv) If ratification is made by agent for past acts, he will become able to receive remuneration 

from the principal. 

 

Q.4. What are the key elements of an indemnity agreement, and how does it function to 

allocate risks and responsibilities in a contractual relationship? 

Ans.: An indemnity agreement is a legally binding contract where one party, known as the 

indemnitor, agrees to compensate the other party, the indemnitee, for specified losses, damages, 

or liabilities. The key elements of an indemnity agreement include a clear identification of the 

potential risks or events triggering indemnification, the scope of the indemnity, and the 

limitations on the indemnitor's liability. 

 

The agreement typically outlines the specific circumstances under which indemnification will 

occur. This can include breaches of contract, acts of negligence, or other predefined events. By 

clearly defining the triggering events, parties can avoid ambiguity and disputes regarding the 

indemnity's applicability. 

 

The scope of indemnity is a crucial aspect, specifying the types of losses or damages that the 

indemnitor will cover. This can encompass direct damages, legal costs, and other expenses 

incurred by the indemnitee due to the specified events. The parties should carefully negotiate and 

articulate the scope to ensure that the indemnification adequately addresses potential risks. 

 

Limitations on liability are often included to prevent the indemnitor from shouldering an 



unreasonable or unforeseeable burden. Courts may scrutinize indemnity agreements to ensure 

they are fair and not unconscionable. Therefore, parties should draft these limitations with care, 

taking into account the nature of the relationship, the context of the agreement, and relevant legal 

standards. 

 

In essence, an indemnity agreement serves to allocate risks and responsibilities between the 

parties involved. It provides a mechanism for one party to be financially protected in case of 

unforeseen events, fostering a sense of security and trust in contractual relationships. The careful 

drafting of indemnity clauses is essential to ensure enforceability and prevent future disputes. 

 

Q.5. How does a personal guarantee operate in the context of a business loan, and what 

legal considerations should both the guarantor and the lender be aware of? 

Ans.: A personal guarantee is a commitment made by an individual, the guarantor, to be 

personally responsible for the debt, default, or performance of another party, usually a business 

entity, in the event of non-compliance with contractual obligations. In the context of a business 

loan, a personal guarantee adds an extra layer of security for the lender. 

 

For instance, when a business owner seeks a loan for their company, the lender may require a 

personal guarantee. This means that if the business is unable to repay the loan, the guarantor 

(business owner) is personally liable for the outstanding amount. Personal guarantees provide 

lenders with additional assurance and increase the likelihood of recovering funds in the event of 

default. 

 

Legal considerations for both parties in a personal guarantee agreement are paramount. From the 

guarantor's perspective, it's crucial to understand the extent of personal liability and the potential 

consequences of default. Clear terms regarding the scope and duration of the guarantee should be 

negotiated to avoid misunderstandings. 

 

Lenders, on the other hand, need to be mindful of legal requirements governing guarantees. Some 

jurisdictions may mandate certain formalities, such as a written agreement or specific language, 

for guarantees to be enforceable. Additionally, the lender should be cautious about the potential 

for unconscionable terms that may render the guarantee unenforceable. 

 

Courts may examine personal guarantees closely, considering factors like fairness, transparency, 

and the circumstances surrounding the agreement. Therefore, parties should ensure that the terms 

are reasonable, the guarantor understands the implications, and the agreement complies with 

applicable legal standards. 

 

In summary, a personal guarantee in a business loan context serves as a valuable risk mitigation 

tool for lenders. However, both the guarantor and the lender must navigate the legal landscape 

carefully, ensuring that the terms are clear, fair, and comply with relevant legal requirements to 

maximize enforceability and protect the interests of all parties involved. 

 

Q.6 Explain the rights and responsibilities of the bailor and bailee in a bailment agreement, 



and how do different types of bailments affect these duties? 

Ans.: A bailment involves the transfer of possession of personal property from one party, the 

bailor, to another party, the bailee, for a specific purpose. The rights and responsibilities of the 

bailor and bailee are crucial elements of a bailment agreement, and they vary depending on the 

nature of the bailment. 

 

The bailor, as the owner of the property, has the initial responsibility to ensure that the property is 

in good condition at the time of the bailment. The bailor must also disclose any known defects or 

issues with the property that might affect its use. These obligations aim to protect the bailee from 

inheriting a faulty or damaged item. 

 

Conversely, the bailee has a duty to take reasonable care of the property and use it only for the 

agreed-upon purpose. The bailee must not exceed the scope of the bailment or use the property in 

a manner that might lead to its deterioration. This duty of care is essential in maintaining the 

integrity and value of the property entrusted to the bailee. 

 

Different types of bailments impact the rights and responsibilities of the parties. For instance, a 

bailment for the sole benefit of the bailor places a higher duty on the bailee to ensure the 

property's safety. On the other hand, a bailment for the sole benefit of the bailee requires the 

bailee to take reasonable care but may not hold them liable for unexpected issues with the 

property. 

 

Bailment agreements can be express or implied, and the terms are often shaped by the 

circumstances and any agreements between the parties. For example, if a friend lends you a book 

for personal use, an implied bailment is created. You, as the bailee, have a duty to take reasonable 

care of the book and return it in the same condition. 

 

In summary, the rights and responsibilities of the bailor and bailee in a bailment agreement are 

intertwined with the nature of the bailment. Parties should carefully consider the type of bailment 

and explicitly define their obligations to prevent misunderstandings and conflicts. 

 

Q.7. Discuss the significance of possession in a pledge agreement and how it distinguishes 

pledges from other forms of security interests. What legal rights and remedies does a 

pledgee typically possess? 

Ans.: A pledge is a type of security interest where a borrower (pledger) provides a lender 

(pledgee) with a security interest in personal property as collateral for a debt or obligation. What 

distinguishes a pledge from other security interests is the transfer of possession of the pledged 

property to the pledgee. This transfer of possession is a critical aspect of pledges and provides the 

pledgee with more immediate control over the collateral. 

 

The significance of possession in a pledge agreement lies in the pledgee's ability to exercise 

control over the pledged property. Unlike a mortgage, where the borrower retains possession of 

the property, a pledge allows the pledgee to take physical possession of the collateral. This 

immediate possession provides the pledgee with a quicker and more straightforward means of 



realizing the value of the collateral in the event of default. 

 

Legal rights and remedies of a pledgee are typically outlined in the pledge agreement. The 

pledgee has the right to take possession of the pledged property upon the occurrence of a default. 

Depending on the terms of the agreement and applicable laws, the pledgee may also have the 

right to sell the collateral to satisfy the borrower's debt. 

 

Notice requirements are often included in pledge agreements to ensure fairness. Before selling the 

pledged property, the pledgee may need to provide the pledger with notice and an opportunity to 

cure the default. This protects the pledger’s interests and ensures that the pledgee adheres to legal 

and contractual requirements. 

 

Pledge agreements should also define the specific conditions that constitute a default, as well as 

the procedures for the sale of the pledged property. Courts may review these agreements to ensure 

they are fair and reasonable, particularly in situations where the pledged property's value exceeds 

the amount owed. 

 

In conclusion, possession plays a pivotal role in pledge agreements, setting them apart from other 

forms of security interests. The pledgee's right to immediate possession provides an effective 

means of securing the collateral and enforcing the agreement in the event of default. Clear and 

transparent terms in pledge agreements are essential to ensuring the enforceability of the 

pledgee's rights and the protection of the pledgor's interests. 

 

Q.8. Define the concept of agency and elaborate on the duties, powers, and potential 

liabilities of both the principal and the agent in an agency relationship. 

Ans.: Agency is a legal relationship where one party, the agent, acts on behalf of another party, 

the principal, to perform specific tasks or make decisions. The agent is granted authority by the 

principal to act on their behalf, and the actions of the agent are legally binding on the principal 

within the scope of the agency relationship. 

 

Duties of the Agent: 

Agents owe several duties to their principals, including the duty of loyalty, the duty of care, the 

duty of obedience, the duty to account, and the duty of disclosure. The duty of loyalty requires the 

agent to prioritize the principal's interests over their own and avoid conflicts of interest. The duty 

of care mandates that the agent act with reasonable skill and diligence in carrying out their 

responsibilities. The duty of obedience requires the agent to follow the principal's instructions 

within the scope of the agency. The duty to account obligates the agent to keep accurate records 

of transactions and finances related to the agency. Lastly, the duty of disclosure compels the 

agent to provide relevant information to the principal. 

 

Powers of the Agent: 

The principal grants powers to the agent through the agency agreement. These powers can be 

express or implied and may be general or specific. Express powers are explicitly stated in the 

agency agreement, while implied powers are reasonably necessary for the agent to carry out their 



duties. General powers authorize the agent to perform all tasks necessary to achieve the agency's 

purpose, while specific powers are limited to certain actions. 

 

Liabilities of the Agent: 

Agents can incur liabilities for breaching their duties or exceeding their powers. If an agent acts 

outside the scope of their authority or fails to fulfill their duties, they may be personally liable for 

any resulting harm or losses. However, if the agent acts within the scope of their authority and 

fulfills their duties, they typically are not personally liable for the consequences of their actions. 

 

Duties of the Principal: 

Principals also have responsibilities in the agency relationship, including the duty to compensate, 

the duty to reimburse, the duty to indemnify, and the duty of good faith. The duty to compensate 

requires the principal to pay the agent for their services as agreed upon in the agency contract. 

The duty to reimburse obligates the principal to cover reasonable expenses incurred by the agent 

while performing their duties. The duty to indemnify requires the principal to protect the agent 

from losses suffered in the course of the agency relationship. The duty of good faith necessitates 

that the principal acts honestly and fairly in their dealings with the agent. 

 

Liabilities of the Principal: 

Principals may be held liable for the actions of their agents if the agents were acting within the 

scope of their authority. This is known as vicarious liability. Additionally, if the principal 

breaches their duties, such as failing to compensate the agent or reimburse necessary expenses, 

they may be subject to legal consequences. 

 

In conclusion, agency relationships involve a complex interplay of duties, powers, and liabilities 

between the principal and the agent. Both parties must understand their roles and obligations to 

ensure a successful and legally compliant agency arrangement. Clarity in the agency agreement 

and open communication between the principal and the agent are essential for establishing a 

mutually beneficial and legally sound relationship. 

 

Q.9. In what ways can an indemnity agreement be challenged or rendered unenforceable, 

and what factors do courts consider in assessing the fairness of indemnity clauses? 

Ans.: Indemnity agreements, while essential for allocating risks in contractual relationships, can 

face challenges that may render them unenforceable. Courts consider several factors when 

assessing the fairness and enforceability of indemnity clauses. 

 

One common challenge arises from the ambiguity of the indemnity language. If the terms of the 

agreement are unclear or open to interpretation, courts may find the indemnity clause 

unenforceable. Therefore, it is crucial for parties to draft indemnity clauses with precision, 

leaving no room for ambiguity. 

 

Courts also scrutinize indemnity agreements for unconscionability. If the terms of the indemnity 

place an unfair or oppressive burden on one party, making the agreement fundamentally unfair, a 

court may refuse to enforce it. This is particularly relevant when there is a significant power 



imbalance between the parties, and one party is in a position to impose unfair terms on the other. 

 

Public policy considerations also play a role in determining the enforceability of indemnity 

clauses. If an indemnity agreement violates public policy or statutory provisions, it may be 

deemed unenforceable. For example, indemnifying a party for intentional wrongdoing or criminal 

acts may be against public policy. 

 

Additionally, some jurisdictions may have specific regulations or limitations on the scope of 

indemnity in certain situations. Parties should be aware of these legal restrictions to ensure their 

indemnity agreements comply with applicable laws. 

 

In summary, to enhance the enforceability of indemnity agreements, parties should ensure clarity 

in language, avoid unconscionable terms, adhere to public policy considerations, and be mindful 

of any statutory limitations in their jurisdiction. 

 

Q.10. How does the concept of joint and several liability apply in a guarantee agreement, 

and what implications does it have for both the guarantor and the lender? 

Ans.: Joint and several liability is a legal concept that applies in certain guarantee agreements, 

allowing a creditor to pursue either one or all of the co-guarantors for the full amount of the debt. 

In a joint and several liability scenario, each guarantor is individually responsible for the entire 

debt, but the creditor has the flexibility to choose which guarantor(s) to pursue for repayment. 

 

For example, if three individuals jointly guarantee a business loan and the business defaults, the 

lender may choose to pursue any one of the guarantors for the full amount of the debt. This means 

that the chosen guarantor is liable for the entire debt, and it is up to that guarantor to seek 

contribution or reimbursement from the other co-guarantors. 

 

While joint and several liability provides lenders with increased flexibility and a higher likelihood 

of recovering the debt, it can create significant implications for the guarantors. The chosen 

guarantor bears the immediate burden of repayment, potentially straining relationships and 

leading to disputes among the co-guarantors. It is essential for guarantors to be aware of the joint 

and several liability provision in the guarantee agreement and carefully consider the potential 

risks before entering into such an arrangement. 

 

Legal requirements and considerations regarding joint and several liability may vary by 

jurisdiction, so parties should be familiar with the applicable laws in their region. Additionally, 

the terms of the guarantee agreement should be clearly outlined to avoid misunderstandings and 

conflicts among co-guarantors and the lender. 

 

In summary, joint and several liability in a guarantee agreement offers advantages to lenders in 

terms of debt recovery but places significant responsibilities and potential disputes among co-

guarantors. Clear communication and understanding of the implications are essential for all 

parties involved. 

 



Q.11. How do bailment agreements intersect with the concept of strict liability, and in what 

situations might a bailee be held strictly liable for damage to the bailed property? 

Ans.: Bailment agreements often involve considerations of strict liability, a legal concept that 

holds a party liable for damages or injuries without the need to prove negligence. While strict 

liability is not a default principle in bailment, certain circumstances may lead to the imposition of 

strict liability on a bailee. 

 

One situation where strict liability might apply is when the bailment is for the sole benefit of the 

bailee. In such cases, the bailee assumes a higher duty of care, and if any damage occurs to the 

bailed property, the bailee may be held strictly liable, irrespective of whether negligence can be 

proven. 

 

For example, if a friend lends you a rare and valuable painting for your personal enjoyment (a 

bailment for the sole benefit of the bailee), you would be held strictly liable if the painting is 

damaged, regardless of whether the damage resulted from negligence, unless you can demonstrate 

that the damage occurred due to factors beyond your control. 

 

It's important to note that the imposition of strict liability in bailment cases may vary by 

jurisdiction, and the specific terms of the bailment agreement can influence the outcome. Parties 

should be explicit in defining the purpose and terms of the bailment to determine the applicable 

standard of care and potential liability. 

 

In summary, while strict liability is not inherent in bailment agreements, it can come into play, 

particularly when the bailment is for the sole benefit of the bailee. Clear communication and 

understanding of the terms of the bailment agreement are crucial for both parties to navigate 

potential liability issues. 

 

Q.12. Explain the difference between possessory and non-possessory pledges, and how do 

these distinctions impact the rights and remedies of the parties involved? 

Ans.: Pledges can be categorized into two main types: possessory pledges and non-possessory 

pledges. The distinction between the two lies in whether the pledgee takes physical possession of 

the pledged property. 

 

Possessory Pledge: 

In a possessory pledge, the pledgee takes actual physical possession of the pledged property. This 

type of pledge provides the pledgee with immediate control over the collateral, allowing for a 

more straightforward enforcement of the pledge in the event of default. Possessory pledges are 

common in transactions involving tangible assets, such as jewelry or art, where the pledgee 

physically holds the pledged item until the debt is repaid or the obligation fulfilled. 

 

The advantage of possessory pledges is that the pledgee has direct access to the collateral, making 

it easier to sell or liquidate in case of default. However, the pledgee also assumes the 

responsibility of safeguarding the pledged property during the term of the pledge. 

 



Non-Possessory Pledge: 

In a non-possessory pledge, the pledgor retains physical possession of the pledged property, and 

the pledgee relies on a written agreement and the legal recognition of the security interest. This 

type of pledge is often used for assets that are not easily transferable or where possession is 

impractical, such as intellectual property or certain financial instruments. 

 

Non-possessory pledges are more reliant on legal mechanisms for enforcement. In case of default, 

the pledgee may need to initiate legal proceedings to obtain control over the collateral. While this 

type of pledge offers flexibility, it may involve a more complex and time-consuming process for 

the pledgee to realize the value of the collateral. 

 

The rights and remedies of the parties in possessory and non-possessory pledges are influenced 

by the nature of possession. Possessory pledges provide the pledgee with immediate control, 

facilitating quicker enforcement. In contrast, non-possessory pledges may require additional legal 

steps for the pledgee to take control of the collateral. 

 

Understanding the distinctions between possessory and non-possessory pledges is crucial for 

parties entering into pledge agreements. Clear terms in the agreement regarding possession, 

rights, and remedies can help mitigate potential disputes and ensure a smooth enforcement 

process in case of default. 

 

Q.13. How does the termination of an agency relationship impact the ongoing obligations 

and liabilities of both the principal and the agent, and what legal considerations should be 

taken into account during the termination process? 

Ans.: The termination of an agency relationship has significant implications for the ongoing 

obligations and liabilities of both the principal and the agent. Understanding the legal 

considerations surrounding termination is essential to ensure a smooth transition and avoid 

potential disputes. 

 

Obligations and Liabilities of the Agent: 

Upon termination, the agent's authority to act on behalf of the principal ceases. However, the 

agent may still have post-termination obligations, such as the duty of confidentiality and the duty 

not to compete. The duty of confidentiality requires the agent to keep confidential information 

acquired during the agency relationship confidential even after termination. The duty not to 

compete may prevent the agent from engaging in activities that directly compete with the 

principal's business for a specified period and within a defined geographical area. 

 

Liabilities of the agent after termination may arise from any actions taken during the agency 

relationship that extend beyond the termination. For example, if the agent enters into a contract 

on behalf of the principal just before termination, the agent may remain liable for the 

consequences of that contract. 

 

Obligations and Liabilities of the Principal: 

The principal is generally bound by the acts of the agent undertaken within the scope of the 



agent's authority. Therefore, even after termination, the principal may still be liable for 

contractual obligations and legal consequences resulting from actions taken by the agent during 

the agency relationship. 

 

It's crucial for the principal to promptly notify relevant third parties of the termination to limit 

potential liabilities. Additionally, the principal may have post-termination obligations, such as 

paying any commissions or fees owed to the agent for deals initiated during the agency 

relationship. 

 

Legal Considerations during Termination: 

Terminating an agency relationship should be done in accordance with the terms of the agency 

agreement or applicable laws. If the termination is not carried out in accordance with the agreed-

upon procedures or statutory requirements, it may lead to legal challenges. 

 

Providing written notice of termination is a common requirement, and the notice period may vary 

based on the terms of the agreement or local regulations. Failure to adhere to notice requirements 

may result in claims of wrongful termination. 

 

In cases where the agency relationship involves exclusive dealings, the principal may need to 

consider the impact of termination on any exclusivity agreements. Abrupt termination without 

proper consideration of contractual obligations may lead to breach of contract claims. 

 

In conclusion, the termination of an agency relationship involves careful consideration of ongoing 

obligations and potential liabilities for both the principal and the agent. Adherence to contractual 

terms, legal requirements, and a clear understanding of post-termination duties are essential to 

mitigate risks and ensure a lawful and smooth termination process. 

 

□ □ □ 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Unit 3 - Indian Sale of Goods Act, 1930 
 

Very Short Answer Type Questions 
 

Q.1. What is contract of Sale. How it is different from Agreement to sell? 

Ans.: A contract where seller transfers or agrees to transfer property, in goods to the buyer for a price on 

the other hand, a contract where seller agrees to transfer property in goods in future on fulfillment of 

certain conditions is called as agreement to sell. 

 

Q.2. How sale is different from Bailment? 

Ans.: The intention of parties in case of sale is to transfer property in goods immediately, but in case of 

bailment, the property in goods is not transferred. 

 

Q.3. What is goods under sale of goods Act, 1930 and its types? 

Ans.: According to Section2(7) “Goods means every kind of movable property other than actionable 

claims and money and includes stock and shares, growing crops, and things attached to or forming part of 

the land which are agreed to be severed before sale or under the contract of sale. 

According to Section 6 (1 and 2) of the act there are three types of goods as : 

(1) Existing goods viz – Specific, ascertained or unascertained goods 

(2) Future goods and 

(3) Contingent goods 

 

Q.4. What is condition and warranty? 

Ans.: According to Section12(2), a condition is a stipulation essential to the main purpose of the contract, 

the breach of which gives rise to a right to treat the contract as repudiated, whereas warranty is a 

stipulation collateral   to the main purpose of the contract, the breach of which gives right to claim for 

damages but not to a right to reject the goods and treat the contract as repudiated (Section 12(3)]. 

 

Q.5. What is doctrine of Caveat Emptor? 

Ans.: The buyer must take care when buying goods; it is not seller‟s duty to point out the defects in 

goods. 

 

Q.6. What is the meaning of Res Prit Domine? 

Ans.: It simply means risks follows ownership. It is general rule that risk prima facie passes with 

ownership. 

 

Q.7. What is the meaning of Nemo dot quod non habit.? 

Ans.: It means nobody can give what he himself has not or no seller can transfer a better title than he 

himself has. 

 

Q.8. What is unpaid seller? 

Ans.: According to Section45 (1) the seller of goods deemed to be unpaid seller when whole price has not 



been paid or negotiable instrument received as payment dishonored. 

 

Q.9. What are the rights of unpaid seller?  

Ans.: He has two rights : 

(1) Right against the goods i.e. right of lien, right of stoppage of goods in transit and right of resale. 

(2) Rights against buyer personally i.e. a) suit for price, b) damages for non acceptance, repudiation of the 

contract before the due date andsuit for interest. 

 

Q.10. What is the Sale of Goods Act? 

Ans.: The Sale of Goods Act is a legal framework governing the sale of goods. It outlines the rights and 

obligations of buyers and sellers, ensuring transactions are fair and that goods meet certain standards. 

 

Q.11. What are implied conditions under the Sale of Goods Act? 

Ans.: The Sale of Goods Act implies conditions such as goods being of satisfactory quality, fit for 

purpose, and matching their description. 

 

Q.12. Can a seller exclude implied conditions? 

Ans.: Sellers can exclude or limit implied conditions but not if selling to a consumer. Exclusions must be 

fair and reasonable. 

 

Q.13. What is the importance of the "Title" in the Sale of Goods Act? 

Ans.: "Title" refers to ownership. The Act ensures that the seller has the right to sell, and the buyer 

receives goods free from any undisclosed third-party claims. 

 

Q.14. How does the Sale of Goods Act handle warranties? 

Ans.: The Act implies warranties that goods are free from defects and sellers have the right to sell, 

ensuring a level of assurance beyond basic conditions. 

 

Q.15. Can a buyer reject goods under the Sale of Goods Act? 

Ans.: Yes, if the goods don't conform to the contract. Buyers can reject within a reasonable time, leading 

to a refund or replacement. 

 

Q.16. What remedies does the Sale of Goods Act provide for breach of contract? 

Ans.: Remedies include rejecting goods, seeking damages, or specific performance. The choice depends 

on the nature and severity of the breach. 

 

Q.17. How does the Sale of Goods Act address the delivery of goods? 

Ans.: The Act mandates that goods must be delivered within a reasonable time, and delivery should be 

part of the contract unless agreed otherwise. 

 

 

Q.18. Can a buyer revoke acceptance of goods? 

Ans.: Yes, if a defect is discovered that wasn't apparent during acceptance. The buyer must act promptly, 

and revocation is limited to serious defects. 



 

Q.19. How long does the Sale of Goods Act provide for bringing a claim? 

Ans.: The Act generally allows six years for bringing a claim, but this can vary. In the case of latent 

defects, the six-year period starts from discovery. 

 

Q.20. What protection does the Sale of Goods Act offer to consumers regarding misrepresentation? 

Ans.: The Act protects consumers from false statements made by sellers about goods. If a 

misrepresentation occurs, consumers may have the right to cancel the contract and claim damages. 

 

Q.21. Can a buyer reject goods if they discover a minor defect under the Sale of Goods Act? 

Ans.: Yes, a buyer can reject goods for even minor defects if they substantially breach the contract. The 

Act aims to ensure buyers receive goods that meet the agreed-upon standards. 

 

Q.22. How does the Sale of Goods Act apply to auctions? 

Ans.: In auctions, the Act specifies that the sale is complete when the auctioneer announces its 

completion. Bidders are bound by the bid, and the highest bidder generally secures the goods. 

 

Q.23. What role does the Sale of Goods Act play in the sale of second-hand goods? 

Ans.: The Act applies equally to second-hand goods, with the same conditions and warranties implied, 

ensuring buyers receive goods of satisfactory quality. 

 

Q.24. Can a buyer claim damages for loss due to late delivery under the Sale of Goods Act? 

Ans.: Yes, the Act allows buyers to claim damages for any loss suffered due to late delivery, provided it 

was not caused by circumstances beyond the seller's control. 

 

Q.25. Does the Sale of Goods Act apply to services? 

Ans.: No, the Sale of Goods Act primarily focuses on the sale of tangible goods. For services, the 

Consumer Rights Act and common law principles may apply. 

 

Q.26. How does the Sale of Goods Act handle the transfer of risk from seller to buyer? 

Ans.: The Act generally aligns the transfer of risk with the transfer of ownership. Once ownership passes 

to the buyer, the risk of loss or damage also transfers. 

 

Q.27. Can a seller exclude liability for breach of contract under the Sale of Goods Act? 

Ans.: Sellers can limit liability, but complete exclusion is generally not allowed. Any attempt to exclude 

liability must be reasonable and fair, especially in consumer transactions. 

 

Q.28. What remedies are available to a seller under the Sale of Goods Act if a buyer breaches the 

contract? 

Ans.: If a buyer breaches the contract, a seller may seek remedies such as claiming the price, damages for 

non-acceptance, or specific performance. 

 

Q.29. How does the Sale of Goods Act handle sales by sample? 

Ans.: When goods are sold by sample, the Act ensures that the bulk of the goods matches the sample's 



quality and description, providing a benchmark for the buyer's expectations. 

 

Short Answer Type Questions 
 

Q.1. What is the Sale of Goods Act, and how does it protect buyers and sellers in transactions? 

Ans.: The Sale of Goods Act is a foundational legal framework governing the purchase and sale of 

tangible personal property. Its primary purpose is to establish a set of rules and principles that govern the 

relationship between buyers and sellers, ensuring fairness, transparency, and reliability in transactions. 

 

For buyers, the Act provides a crucial layer of protection through the imposition of implied conditions 

and warranties. Implied conditions, such as the requirement for goods to be of satisfactory quality, fit for 

purpose, and matching their description, form the backbone of consumer protection. These conditions 

offer buyers assurance that the goods they are purchasing meet certain minimum standards. Additionally, 

implied warranties, such as the warranty of quiet possession and the warranty against encumbrances, 

provide further security to buyers regarding the legality and peaceful enjoyment of the purchased goods. 

 

Sellers, too, benefit from the Sale of Goods Act. The Act serves to define their obligations and rights in a 

transaction. It provides a structured set of rules that govern the sale, ensuring sellers are aware of their 

responsibilities in delivering goods that meet the agreed-upon standards. This clarity reduces the 

likelihood of disputes and enhances the overall efficiency of transactions. 

 

Q.2. How do implied conditions impact sales contracts, and can they be excluded? 

Ans.: Implied conditions in sales contracts play a pivotal role in defining the baseline standards of quality 

and performance expected from the goods being exchanged. These conditions are automatically 

incorporated into contracts, offering a level of protection to buyers by establishing fundamental 

requirements that goods must meet. 

 

The first and foremost implied condition is that goods should be of satisfactory quality. This implies that 

the goods should meet the standard that a reasonable person would regard as satisfactory, considering 

factors such as appearance, safety, and durability. This condition is particularly crucial for consumers, 

ensuring that purchased goods meet a certain quality threshold. 

 

Another significant implied condition is that the goods should be fit for the purpose for which they are 

sold. This means that if the buyer has a specific purpose in mind for the goods and relies on the seller's 

expertise, the goods must be suitable for that purpose. If the goods fail to meet this condition, the buyer 

may have grounds for a legal claim. 

 

Additionally, the implied condition that goods should match their description ensures that what the seller 

represents about the goods aligns with the actual characteristics of the goods received. If the goods 

deviate from the description provided by the seller, the buyer has legal recourse. 

 

While these implied conditions offer substantial protection to buyers, it's important to note that sellers, in 

certain circumstances, can exclude or limit these conditions. However, any attempt to do so must be fair 

and reasonable. In consumer transactions, attempts to exclude or limit implied conditions face stricter 



scrutiny to prevent unfair practices. 

 

Q.3. What is the significance of "Title" in the Sale of Goods Act, and why is it crucial for buyers? 

Ans.: In the context of the Sale of Goods Act, "Title" refers to the legal ownership of the goods being 

sold. The significance of establishing clear title is paramount for both buyers and sellers as it forms the 

basis for a valid and secure transaction. 

 

For buyers, the concept of title ensures that they are acquiring goods from someone who has the legal 

right to sell them. It provides assurance that the seller possesses a legitimate claim to ownership, free 

from any undisclosed third-party claims. Without clear title, a buyer could potentially face legal 

challenges or disputes over the ownership of the goods, leading to financial loss or legal complications. 

 

The Sale of Goods Act addresses the issue of title through the implied condition that the seller has the 

right to sell the goods. This condition implies that, at the time of the sale, the seller has legal ownership 

and can transfer that ownership to the buyer. If a seller breaches this condition by selling goods without 

having clear title, the buyer may have legal remedies, including the right to reject the goods and seek 

damages. 

 

The concept of title is particularly crucial in scenarios where goods are resold or used as collateral for 

loans. In such cases, establishing and transferring clear title is essential for the subsequent buyer or lender 

to have confidence in the legitimacy of the transaction. 

 

Moreover, for sellers, ensuring clear title is not only a legal requirement but also a business necessity. It 

prevents potential disputes, legal actions, and reputational damage that may arise if the buyer discovers 

issues related to the title after the transaction. 

 

Q.4. How does the Sale of Goods Act address warranties, and what role do they play in consumer 

protection? 

Ans.: The Sale of Goods Act addresses warranties by incorporating them as a crucial aspect of the legal 

framework governing the sale of goods. Warranties provide additional assurances to buyers beyond the 

basic implied conditions, enhancing consumer protection and reinforcing the principle of fairness in 

transactions. 

 

The Act implies several warranties that offer specific protections to buyers. One fundamental warranty is 

the warranty of quiet possession, which assures the buyer that they will not be disturbed in their use and 

enjoyment of the purchased goods due to a third-party claim. This warranty is particularly relevant in 

scenarios where the seller may not have clear title to the goods. 

 

Another essential warranty is the warranty against encumbrances, which guarantees that the goods are 

free from any undisclosed charges or claims. Buyers are entitled to goods that are unencumbered, 

allowing them to use and enjoy the purchased items without the risk of third-party interference. 

 

These warranties, combined with the implied conditions, contribute to the overall consumer protection 

provided by the Sale of Goods Act. They establish a framework that ensures buyers receive goods that not 



only meet basic quality standards but are also free from legal complications that could impact their use 

and ownership. 

 

The role of warranties in consumer protection is significant. They act as a safety net, offering buyers 

additional layers of security against unforeseen issues that may arise after the purchase. Warranties 

acknowledge that the buyer's reliance on the seller's representation extends beyond the basic conditions, 

and they provide legal recourse if those representations are not fulfilled. 

 

Moreover, warranties play a vital role in promoting consumer confidence in the marketplace. By 

establishing clear standards for the goods being sold and offering remedies for breaches, warranties 

contribute to a fair and transparent commercial environment. This, in turn, fosters trust between buyers 

and sellers, encouraging healthy and ethical business practices. 

 

Q.5. Can sellers exclude implied conditions under the Sale of Goods Act, and what considerations 

must be taken into account? 

Ans.: Sellers do have the ability to exclude or limit implied conditions under the Sale of Goods Act, but 

this privilege is not unlimited. The Act recognizes that in certain situations, sellers may wish to tailor their 

contractual arrangements to better suit their business needs. However, the exclusion or limitation of 

implied conditions is subject to specific considerations and must adhere to principles of fairness and 

reasonableness. 

 

In general, the ability to exclude implied conditions is more constrained in consumer transactions. The 

law places a higher burden on sellers in consumer contracts to ensure that exclusion clauses are fair and 

do not unduly disadvantage the consumer. This is in line with the overarching principle of consumer 

protection, recognizing the potential power imbalance between sellers and individual consumers.  

 

Considerations that must be taken into account when excluding implied conditions include the clarity of 

the exclusion clause. The terms must be expressed clearly and unambiguously, ensuring that the buyer 

fully understands the implications of excluding certain conditions. Any attempt to hide exclusion clauses 

in complex or convoluted language may render them ineffective. 

 

Moreover, the exclusion must be reasonable. Even in commercial transactions, where parties are 

presumed to be on equal footing, the courts may scrutinize exclusion clauses that are deemed excessively 

one-sided or unfairly disadvantageous to one party. 

 

Q.6. What is the limitation period for bringing a claim under the Sale of Goods Act, and how does it 

impact buyers and sellers? 

Ans.: The limitation period for bringing a claim under the Sale of Goods Act generally spans six years 

from the date of delivery of the goods. This period provides a reasonable timeframe for buyers and sellers 

to assert their rights and seek remedies for breaches of contract. 

 

For buyers, the limitation period establishes a window during which they can bring claims against sellers 

for issues related to the quality, fitness, or description of the goods. It encourages buyers to promptly 

address and seek redress for any defects or non-compliance with contractual terms. 



 

Sellers, on the other hand, benefit from the limitation period as it provides a degree of finality and 

certainty regarding potential claims. After the expiration of the six-year period, sellers are generally 

relieved from the risk of facing legal action related to the specific transaction. 

 

However, it's important to note that in cases where latent defects are discovered, the limitation period 

begins from the date of discovery rather than the date of delivery. This ensures that buyers have a fair 

opportunity to bring claims arising from defects that may not be immediately apparent. 

 

In summary, the limitation period under the Sale of Goods Act strikes a balance between protecting the 

rights of buyers and providing sellers with a degree of certainty, promoting timely resolution of disputes 

and legal clarity for both parties. 

 

Q.7. How does the Sale of Goods Act address warranties, and what role do they play in consumer 

protection? 

Ans.: The Sale of Goods Act comprehensively addresses warranties, integrating them into the legal 

framework to fortify consumer protection. Warranties, in this context, serve as contractual assurances 

provided by the seller, going beyond the implied conditions to enhance the overall quality and reliability 

of goods. 

 

One pivotal warranty under the Act is the warranty of quiet possession. This warranty assures buyers that 

they will enjoy undisturbed use and possession of the purchased goods without interference from third-

party claims. In essence, it guarantees that the buyer's ownership and enjoyment of the goods will be free 

from legal challenges, providing an additional layer of protection beyond the implied conditions. 

 

Another crucial warranty is the warranty against encumbrances. This warranty ensures that the goods are 

delivered free from any undisclosed charges or claims, emphasizing the seller's responsibility to provide 

goods unencumbered by legal restrictions. Buyers, relying on the seller's representation, can expect the 

goods to be free from hidden burdens that might affect their use or resale. 

 

The role of warranties in consumer protection is paramount. They function as a means to elevate 

consumer confidence by offering specific guarantees regarding the characteristics and legal status of the 

purchased goods. Warranties acknowledge that consumers place reliance on the representations made by 

sellers and provide a mechanism for legal recourse if those assurances are not fulfilled. 

 

Warranties play a dual role in consumer protection by setting clear standards for the goods being sold and 

offering effective remedies for breaches. They contribute to creating a fair and transparent marketplace 

where consumers can make informed choices with confidence, knowing that the goods they purchase are 

backed by specific assurances. 

 

Q.8. Can sellers exclude implied conditions under the Sale of Goods Act, and what considerations 

must be taken into account? 

Ans.: Sellers possess the capacity to exclude or limit implied conditions under the Sale of Goods Act, but 

this privilege is not absolute. The Act recognizes the need for contractual flexibility but imposes certain 



considerations and limitations to ensure fairness and reasonableness in such exclusions.  

 

Excluding implied conditions is subject to increased scrutiny, particularly in consumer transactions. The 

law imposes a higher standard for fairness in consumer contracts, acknowledging the inherent power 

imbalance between sellers, who are often more experienced and knowledgeable, and individual 

consumers. As a result, any attempt to exclude implied conditions in consumer contracts must undergo 

rigorous examination to ensure it is fair and does not unduly disadvantage the consumer. 

 

Considerations that sellers must take into account when excluding implied conditions include the clarity 

of the exclusion clause. The terms must be expressed in clear and unambiguous language, ensuring that 

consumers fully understand the implications of excluding certain conditions. Ambiguous or convoluted 

language may render exclusion clauses ineffective, as consumers must be able to make informed 

decisions about the consequences of such exclusions. 

 

Moreover, the exclusion must be reasonable. Even in commercial transactions, where parties are 

presumed to be on more equal footing, the law may scrutinize exclusion clauses that are excessively one-

sided or unfairly disadvantageous to one party. The overarching principle is to prevent sellers from 

imposing terms that are so unfavorable as to be unconscionable. 

 

Q.9. How does the Sale of Goods Act address the delivery of goods, and what obligations does it 

impose on sellers? 

Ans.: The Sale of Goods Act addresses the delivery of goods by establishing certain obligations and 

standards that sellers must adhere to. The Act mandates that goods must be delivered within a reasonable 

time, and delivery is considered a fundamental part of the contract unless the parties agree otherwise. 

 

The obligation for timely delivery is crucial as it ensures that buyers receive the goods within a timeframe 

that is reasonable given the nature of the transaction and the type of goods involved. This provision 

prevents sellers from unduly delaying delivery, providing buyers with the assurance that they will obtain 

possession of the goods within an acceptable timeframe. 

 

Moreover, the Act requires sellers to take reasonable steps to communicate with buyers and deliver goods 

directly to them. This obligation is particularly important to prevent misunderstandings and ensure that 

the goods reach the intended recipient, facilitating a smooth and efficient transfer of possession. 

 

While the Sale of Goods Act does not specify a precise timeframe for what constitutes a "reasonable 

time" for delivery, it considers factors such as the nature of the goods, the parties' prior dealings, and the 

surrounding circumstances. This flexible approach allows the law to accommodate various types of 

transactions and goods, providing a nuanced framework for sellers to fulfill their delivery obligations. 

 

Q.10. Can buyers reject goods under the Sale of Goods Act, and what circumstances permit 

rejection? 

Ans.: Yes, buyers have the right to reject goods under the Sale of Goods Act when certain conditions are 

not met. The Act provides buyers with the ability to reject goods if they do not conform to the contract. 

The right to reject is particularly significant when goods fail to meet the implied conditions of satisfactory 



quality, fitness for purpose, or correspondence with the description provided by the seller. 

 

Buyers can exercise their right to reject within a reasonable time after discovering the non-conformity. 

The concept of reasonableness is crucial, and it takes into account factors such as the nature of the goods, 

the nature of the breach, and the circumstances of the particular transaction. A buyer must act promptly 

upon discovering the defect to assert their right to reject. 

 

Moreover, the Sale of Goods Act allows buyers to reject goods for a breach that can be considered 

"fundamental." A fundamental breach refers to a breach of condition rather than a breach of warranty. In 

such cases, the buyer is entitled to treat the contract as repudiated, providing a robust remedy for 

significant non-conformities. 

 

The right to reject goods is a powerful tool for buyers, allowing them to seek alternative remedies such as 

a refund or replacement. However, buyers must exercise this right judiciously, considering the severity of 

the breach and acting within a reasonable timeframe. 

 

 

Long Answer Type Questions 

 

Q.1. How does the Sale of Goods Act handle the transfer of risk from seller to buyer, and what 

implications does this have for the parties involved? 

Ans.: The Sale of Goods Act addresses the transfer of risk from the seller to the buyer by tying it closely 

to the transfer of ownership. The general rule is that the risk associated with the goods passes from the 

seller to the buyer at the same time that ownership is transferred. 

 

The implications of this rule are significant for both parties involved in the transaction. When the risk 

transfers to the buyer, they become responsible for any loss or damage to the goods, even if the goods are 

in transit. This places a degree of responsibility on the buyer to ensure the goods are adequately insured 

during transport and to take necessary precautions to prevent damage. 

 

For the seller, once the risk has transferred, they are relieved of the obligation to bear the consequences of 

any subsequent loss or damage. This aligns with the principle that ownership and risk should be linked, 

providing clarity and certainty regarding each party's responsibilities. 

 

However, parties have the flexibility to agree on different terms for the transfer of risk in the contract. For 

instance, they may decide that the risk remains with the seller until the goods are physically delivered to 

the buyer. Such agreements should be explicitly stated in the contract to avoid misunderstandings. 

 

Q.2. What remedies are available to buyers and sellers for breaches of contract under the Sale of 

Goods Act, and how do they contribute to a fair resolution of disputes? 

Ans.: The Sale of Goods Act provides a range of remedies for both buyers and sellers in the event of 

breaches of contract. These remedies aim to offer a fair resolution to disputes, compensating the injured 

party for the harm suffered due to the breach. The key remedies available include: 



 

Right to Reject: Buyers have the right to reject goods that do not conform to the contract. This remedy is 

particularly relevant for breaches of conditions and fundamental breaches. 

 

Right to Damages: Both buyers and sellers have the right to claim damages for financial losses resulting 

from the breach. The purpose of damages is to put the injured party in the position they would have been 

in if the contract had been performed correctly. 

 

Right to Specific Performance: In certain circumstances, a party may seek an order for specific 

performance, compelling the breaching party to fulfill their contractual obligations. This remedy is 

typically available when damages alone are insufficient. 

 

Right to Reduction in Price: If goods are accepted despite defects, the buyer may have the right to a 

reduction in the purchase price. This remedy recognizes that the buyer is entitled to compensation for 

receiving goods of lesser value than agreed. 

 

Right to Rescind the Contract: In cases of serious breach, a party may have the right to rescind the 

contract, effectively canceling it. This remedy is available when the breach is so significant that the 

injured party should be relieved of their contractual obligations. 

 

These remedies contribute to a fair resolution of disputes by offering flexibility and tailoring the solution 

to the nature and severity of the breach. They aim to restore the parties to a position they would have been 

in had the contract been performed correctly and provide a mechanism for addressing the financial 

consequences of breaches. 

 

Moreover, the availability of multiple remedies promotes efficiency in dispute resolution, allowing parties 

to choose the remedy that best suits their circumstances. This flexibility aligns with the overarching goal 

of the Sale of Goods Act to establish a balanced and equitable framework for commercial transactions. 

 

Q.3. How does the Sale of Goods Act protect consumers regarding misrepresentation, and what 

remedies are available to buyers in such cases? 

Ans.: The Sale of Goods Act offers protection to consumers regarding misrepresentation by sellers. If a 

seller makes false statements about the goods, whether in advertisements, during negotiations, or in the 

contract, and these statements induce the buyer to enter into the contract, the buyer has the right to claim 

damages for misrepresentation. This protection ensures that consumers are not misled and can seek 

compensation for any losses suffered due to the misrepresentation. 

 

Remedies available to buyers in cases of misrepresentation include: 

 

Rescission: The buyer can choose to rescind the contract, returning the goods and receiving a refund. This 

remedy aims to restore the parties to their pre-contractual positions. 

 

Damages: The buyer can claim damages for any financial losses incurred due to the misrepresentation. 

This remedy compensates the buyer for the harm suffered as a result of relying on false statements. 



 

Specific Performance: In some cases, the buyer may seek specific performance if damages are not an 

adequate remedy. This involves compelling the seller to fulfill their promises as outlined in the contract. 

 

These remedies collectively ensure that consumers are protected from fraudulent or misleading 

statements, fostering trust in commercial transactions and promoting fair dealing. 

 

Q.4. How does the Sale of Goods Act apply to auctions, and what rights do buyers and sellers have 

in this context? 

Ans.: The Sale of Goods Act addresses auctions by establishing rules that govern the sale of goods 

through this unique method. In an auction, the sale is considered complete when the auctioneer announces 

its completion by the fall of the hammer or another customary method. The rights of buyers and sellers in 

this context are influenced by the nature of auction transactions. 

 

Buyers at auctions have the right to bid and secure the goods when their bid is the highest. The 

auctioneer's announcement signifies the completion of the sale, transferring ownership and risk to the 

successful bidder. However, buyers should be aware that in some cases, the auctioneer may retain the 

right to withdraw goods before the auction's completion. 

Sellers have the right to set a reserve price, a minimum price below which they are not obligated to sell 

the goods. If the reserve price is not met, the seller can withdraw the goods from the auction. 

 

In summary, the Sale of Goods Act recognizes the distinctive nature of auction transactions, clarifying the 

rights and responsibilities of both buyers and sellers. These rules contribute to the efficiency and 

transparency of auction sales. 

 

Q.5. How does the Sale of Goods Act apply to the sale of second-hand goods, and what protections 

does it afford to buyers in these transactions? 

Ans.: The Sale of Goods Act applies equally to the sale of second-hand goods, ensuring that buyers of 

used items enjoy the same protections as those buying new goods. The Act's implied conditions and 

warranties, such as goods being of satisfactory quality, fit for purpose, and matching their description, 

apply regardless of whether the goods are new or second-hand. 

 

Buyers of second-hand goods are entitled to the same remedies as buyers of new goods if the goods do 

not meet the implied conditions. This includes the right to reject the goods, claim damages, or seek 

specific performance, depending on the nature and severity of the breach. 

 

However, it's important to note that the expectations for satisfactory quality may vary for second-hand 

goods compared to new goods. The Act considers factors such as the age and usage of the goods when 

determining whether they meet the standard of satisfactory quality. 

 

This application of the Sale of Goods Act to second-hand goods ensures that buyers are not disadvantaged 

when purchasing used items, promoting fairness and consistency in the marketplace. 

 

 



Q.6. Can a buyer claim damages for loss due to late delivery under the Sale of Goods Act, and how 

is this remedy enforced? 

Ans.: Yes, under the Sale of Goods Act, a buyer has the right to claim damages for any loss suffered due 

to late delivery of goods. Late delivery constitutes a breach of contract, and the buyer is entitled to seek 

compensation for any financial losses directly resulting from the delay. 

 

To enforce this remedy, the buyer needs to demonstrate the causal connection between the late delivery 

and the specific losses incurred. This may include additional expenses, lost profits, or other damages 

directly attributable to the delayed receipt of the goods. 

 

Buyers must act reasonably and mitigate their losses where possible. If alternative arrangements could 

have been made to minimize the impact of the late delivery, failure to take such steps may affect the 

amount of damages awarded. 

 

The Sale of Goods Act's provision for damages due to late delivery emphasizes the importance of timely 

and efficient performance in commercial transactions. It ensures that buyers are not unduly prejudiced by 

delays and provides a mechanism for compensation when such delays result in financial harm. 

 

Q.7. Does the Sale of Goods Act apply to services, and how are service contracts addressed in 

comparison to goods contracts? 

Ans.: No, the Sale of Goods Act primarily focuses on the sale of tangible goods. For service contracts, 

the Consumer Rights Act and common law principles typically apply. While the Sale of Goods Act 

doesn't directly cover services, the principles of fairness, transparency, and contractual remedies are still 

applicable in service transactions. 

 

Service contracts are subject to terms implied by the Consumer Rights Act, including the requirement that 

services must be performed with reasonable care and skill. This ensures that service providers meet a 

minimum standard of quality and professionalism. 

 

Common law principles, such as the duty to perform services with reasonable care and skill, also come 

into play in service contracts. Breaches of these principles can result in legal action, with remedies 

including damages and, in some cases, specific performance. 

 

It's essential for parties entering into service contracts to be aware of the specific legal frameworks that 

govern these agreements and to include clear and fair terms in their contracts to avoid disputes. 

 

In summary, while the Sale of Goods Act doesn't apply directly to services, similar principles are upheld 

through other legal frameworks, emphasizing the importance of fair and quality service provision. 

 

Q.8. How does the Sale of Goods Act address sales by sample, and what expectations does it set for 

the quality and conformity of goods? 

Ans.: The Sale of Goods Act addresses sales by sample by setting expectations for the quality and 

conformity of goods to the sample provided. When goods are sold by sample, the Act mandates that the 

bulk of the goods must match the sample's quality and description. 



 

The use of a sample provides a tangible benchmark for the buyer's expectations. If the goods delivered 

deviate from the quality or description indicated by the sample, the buyer has the right to reject the goods, 

claim damages, or seek specific performance, depending on the circumstances. 

 

This provision ensures that buyers can rely on the sample as a representation of the entire batch of goods. 

It prevents sellers from providing a sample that does not accurately reflect the overall quality or 

characteristics of the goods, promoting fairness and transparency in transactions. 

 

In cases of sales by sample, the Sale of Goods Act reinforces the principle of conformity, aiming to align 

the buyer's expectations with the actual quality of the goods delivered. 

 

Q.9. Can a seller exclude liability for breach of contract under the Sale of Goods Act, and under 

what conditions is such exclusion valid? 

Ans.: Sellers can limit their liability for breach of contract under the Sale of Goods Act, but complete 

exclusion is generally not allowed. Any attempt to exclude liability must meet specific conditions to be 

considered valid. 

 

For an exclusion clause to be valid, it must be brought to the buyer's attention and be clear and 

unambiguous in its language. Sellers cannot hide exclusion clauses within lengthy or convoluted contract 

terms; they must be conspicuous and easily understandable. Additionally, the exclusion must be 

reasonable in the context of the entire contract and the circumstances of the transaction. 

 

Exclusions in consumer transactions are subject to even stricter scrutiny. The Consumer Rights Act places 

additional requirements on the fairness of contract terms, ensuring that consumers are not unfairly 

deprived of their rights. Unreasonable or unfair exclusion clauses may be deemed unenforceable. 

 

In summary, while sellers can limit liability through exclusion clauses, the Sale of Goods Act imposes 

strict conditions to ensure fairness and transparency. Exclusions must be clear, reasonable, and brought to 

the buyer's attention, especially in consumer transactions. 

 

Q.10. What remedies are available to a seller under the Sale of Goods Act if a buyer breaches the 

contract, and how do these remedies contribute to a balanced resolution? 

Ans.: If a buyer breaches the contract, the Sale of Goods Act provides several remedies for sellers to seek 

redress and uphold their contractual rights. These remedies contribute to a balanced resolution of disputes 

by offering sellers practical options to address different types of breaches. The key remedies available to 

sellers include: 

 

Claiming the Price: If the buyer refuses to pay or otherwise breaches the payment terms, the seller can 

seek to claim the price of the goods as per the contract. 

 

Damages for Non-Acceptance: If the buyer wrongfully refuses to accept the goods, the seller can claim 

damages for non-acceptance. This remedy compensates the seller for the financial losses incurred due to 

the buyer's failure to fulfill their contractual obligation. 



 

Suing for Specific Performance: In certain situations, the seller may seek a court order for specific 

performance, compelling the buyer to fulfill their contractual obligations by accepting and paying for the 

goods. This remedy is available when damages are not an adequate remedy. 

 

These remedies provide sellers with a range of options to address breaches of contract by buyers. The 

choice of remedy depends on the nature and severity of the breach, ensuring that sellers have practical and 

fair avenues for seeking redress. 

 

Q.11. How does the Sale of Goods Act handle sales involving electronic transactions, and what 

considerations are relevant for online commerce? 

Ans.: The Sale of Goods Act applies to sales involving electronic transactions, adapting its principles to 

the modern context of online commerce. While the Act itself does not specifically address electronic 

transactions, its general provisions are applicable, with certain considerations relevant for online sales: 

 

Implied Conditions and Warranties: The implied conditions and warranties regarding the quality, fitness, 

and description of goods apply to online transactions. Sellers must ensure that the goods meet these 

standards, even in the context of virtual transactions. 

 

Clear Communication: In electronic transactions, clear communication is crucial. Sellers must provide 

accurate and transparent information about the goods, and buyers should be able to easily access and 

understand the terms of the contract, including any exclusion clauses. 

 

Remedies for Breach: The remedies available under the Sale of Goods Act, such as the right to reject 

goods and claim damages, are equally applicable to online transactions. Buyers in online commerce have 

the same rights as those purchasing goods through traditional means. 

 

Consumer Protections: Online sales often involve consumers, and the Sale of Goods Act provides 

additional protections for consumers. Unfair contract terms, misleading information, or attempts to 

exclude certain rights may be subject to stricter scrutiny in online transactions. 

 

In summary, while the Sale of Goods Act does not have specific provisions for electronic transactions, its 

underlying principles are adaptable to the digital landscape. Clear communication, adherence to implied 

conditions, and respect for consumer protections are crucial considerations for a fair and transparent 

online commerce environment. 

 

Q.12. How does the Sale of Goods Act address the quality of goods in sales contracts, and what 

standards are implied for satisfactory quality? 

Ans.: The Sale of Goods Act addresses the quality of goods by implying a condition of satisfactory 

quality in every sales contract. The implied condition requires that the goods meet a standard of quality 

that a reasonable person would consider satisfactory, taking into account factors such as the nature of the 

goods, their price, and any specific descriptions provided. 

 

Several considerations are relevant for determining satisfactory quality: 



 

Fitness for Purpose: The goods should be fit for the purpose for which goods of that type are commonly 

supplied. If the buyer expressly makes known a particular purpose, the goods must also be fit for that 

specific purpose. 

 

Appearance and Finish: The goods should have an acceptable appearance and finish, free from defects 

that significantly impact their visual appeal. 

 

Safety and Durability: The goods should be safe for use, and their durability should be reasonable, 

considering the nature of the goods and their intended use. 

 

Free from Defects: The goods should be free from defects that go beyond minor imperfections, ensuring 

they conform to the contract. 

 

This implied condition ensures that buyers receive goods of a certain quality and standard, aligning with 

their reasonable expectations. It sets a benchmark for the quality of goods in sales contracts, promoting 

fairness and reliability in commercial transactions. 

 

In summary, the Sale of Goods Act addresses the quality of goods by implying a condition of satisfactory 

quality. This condition encompasses various factors, including fitness for purpose, appearance, safety, and 

freedom from defects, ensuring that buyers receive goods that meet reasonable standards of quality. 

 

Q.13. “No one can give a better title to the goods than what he himself has” Comment on this 

statement and also discuss the exceptions to this rule as per Sales of Goods Act. 

Ans.: According to Sale of Goods Act, 1930, Section 27 states that when a seller who is not the owner of 

the goods but sells the same without the consent of the true owner the goods or without proper authority, 

the buyer also cannot acquire better title to the goods than what the seller had, unless the owner is 

precluded by his conduct from denying the seller‟s authority to sell. Hence, a person who is not the owner 

of the goods cannot make a third person owner of the goods. He can make the third person owner of the 

goods only if he sells them under authority of the owner or with the consent of the owner. Similarly, if a 

person purchases stolen property, the true owner can recover from him. For example – A finds a necklace 

of B and sells it to a third party (say C) who purchases it for the value and in good faith.   The true owner 

i.e. B can recover the necklace from C, since A had no title to the necklace (Faruquharson v. King) 1902 

A.C. 325. 

 

Exceptions to the Principle : In the interest of trade, commerce and industry, some exceptions to the rule 

of Nemo dat quod Non habit which means no one can give something which he does possess have been 

recognized. Contrasted with the above maxim is the principle that a person who buys the goods in good 

faith for value and without notice should get a title the law relating to transfer of title seeks to balance 

these two conflicting principle of title to meet the interest of Business in modern times. They are as 

follows : 

(i) Title by Estoppel : According to Section 27, where the true owner by his words or conduct causes 

the buyer to believe ;that the seller was the owner of the goods or had the owner‟s authority to sell the 

goods, and induces him to buy goods, he shall be estopped from denying the fact and in such case, the 



buyer gets a better title that of the seller. 

(ii) Sale by a Mercantile Agent : Suppose A buys goods and get good title from a mercantile agent 

who has no authority to sell if : 

(a) The mercantile agent possesses the goods or documents of title to goods with the consent of the 

owner. 

(b) The agent sales the goods while acting as an agent. 

(c) Buyer acts in good faith; and 

(d) The buyer had no knowledge of the defect title of the seller of the goods at the time when he 

entered into the contract. 

(iii) Sale by Co-owner : According to (Section 28) if any buyer in goods faith, for valuable 

consideration and assuming the seller as the real owner, buys goods ;from one of the joint owners, he gets 

good title to goods he bought. 

(iv) Sale by a Person in Possession under Voidable Contract (Section 29) : If the seller sells the goods 

acquired under voidable contract but the contract of sale has not been rescinded at the time of sale and the 

buyer purchases them in good faith without the notice of seller‟s defective title, such buyer acquires a 

goods title to the goods. 

(v) Sale by Seller in Possession of Goods after Sale : According to Section 30(i) of the act provides 

that where a seller, after having sold the goods, is in possession of goods sold or the documents ;of title to 

the goods, and again sells them or pledges the same either by himself or through a mercantile agent to a 

new buyer, who acts in good faith and without the notice of prior sale, he will get a good title to the 

goods, but the possession of seller must be as seller and not as hirer or bailee. The hirer or the bailee 

cannot sell   the goods so as to give a good title to the transferee. 

(vi) Sale by Buyer in Possession of Goods : According to Section 30(2) when a buyer, having bought 

or agreed to buy goods, obtains with the consent of the seller, possession of the goods or the documents of 

title to the goods, the delivery or transfer by that person or by a mercantile agent for him, of goods or 

documents of title under any sale, pledge or other disposition thereof to any person receiving the same in 

good faith and without notice of any lien or other right of the original seller in respect of title goods, shall 

have effect as if such lien or right did not exist. 

(vii) Sale by Unpaid Seller [(Section 54(3)] : When an unpaid seller who has used his right of lien or 

stoppage of goods in transit, resale the goods, the buyer acquires a good title to the goods as against the 

original buyer. 

(viii) Exceptions in Other Acts : In all the cases described below, if the seller sells the goods, even 

though he is not the owner of the goods, the buyer gets a good title to the goods. 

(a) Sale by an official assignee or liquidator of a company. 

(b) Sale by a person who finds the lost goods under certain circumstances (Section 169 of the 

contract Act 1972) 

 (c) Sale by pawnee of pledge under certain conditions (Section 176 of contract Act). 

(d) Sale in a Market Overt : It is under British or English law where buyer acquires a good title to the 

goods in good faith and the goods have been sold according to the custom of the market. The buyer buys 

goods in good faith for valuable consideration and without knowing the defective title of the seller. 

□ □ □ 

 

 



Unit 4 - The Limited Liability Partnership 

Act, 2008 
 

Very Short Answer Type Questions 
 

Q.1. What is a Limited Liability Partnership (LLP)? 

Ans.: An LLP is a business structure combining elements of a traditional partnership and a company. It 

offers limited liability to its partners, shielding personal assets from business debts. LLPs are ideal for 

professionals like lawyers and accountants. This structure provides flexibility in management while 

protecting individual partners from the full financial liability of the business.  

 

Q.2. How is an LLP formed, and what are the key requirements? 

Ans.: Forming an LLP involves filing the necessary documents with the appropriate government 

authority, typically the Registrar of Companies. Key requirements include a minimum of two designated 

partners, an LLP agreement specifying rights and duties, and compliance with state-specific regulations. 

The LLP Act of 2008 outlines the formation process and legal framework for LLPs in India. 

 

Q.3. What are the advantages of choosing an LLP over other business structures? 

Ans.: LLPs offer the advantage of limited liability, protecting personal assets from business debts. They 

also provide flexibility in management, with partners enjoying the benefits of a partnership structure 

while having a separate legal identity. Additionally, compliance requirements are less burdensome 

compared to companies. This makes LLPs an attractive option for small and medium-sized enterprises 

seeking a balance between liability protection and operational flexibility. 

 

Q.4. Can an LLP have a single partner, and how does this impact liability? 

Ans.: No, an LLP cannot have a single partner. A minimum of two partners is required for its formation. 

This ensures shared responsibility and a partnership structure. Limited liability, a key feature of LLPs, 

remains applicable even with multiple partners. Each partner is shielded from personal liability beyond 

their agreed contribution to the business. This protects individual assets while fostering collaboration in 

the management and decision-making processes. 

 

Q.5. What is the role of designated partners in an LLP, and what are their responsibilities? 

Ans.: Designated partners in an LLP play a pivotal role in compliance and decision-making. They are 

responsible for ensuring statutory compliance, maintaining records, and filing annual returns. Their 

designation entails additional responsibilities compared to other partners. This structure promotes 

accountability within the organization, aligning with the principle of limited liability by focusing specific 

duties on designated partners. 

 

Q.6. How are profits and losses distributed in an LLP? 

Ans.: The distribution of profits and losses in an LLP is determined by the LLP agreement. Partners can 

agree on a specific ratio based on their contributions, involvement, or any mutually decided criteria. This 



flexibility allows partners to tailor the profit-sharing structure according to their preferences and business 

dynamics. It promotes transparency and fairness, aligning the distribution mechanism with the unique 

needs and goals of the LLP. 

 

Q.7. Can an LLP be converted into another business structure, and what is the process? 

Ans.: Yes, an LLP can be converted into another business structure, such as a private company. The 

process involves obtaining approval from the partners, altering the LLP agreement, and complying with 

legal requirements outlined by the Ministry of Corporate Affairs. The conversion must align with the 

relevant laws and regulations. This flexibility allows businesses to adapt their structure as they grow or as 

per changing business needs. 

 

Q.8. What are the compliance requirements for an LLP, and how does non-compliance impact the 

partners? 

Ans.: LLPs are subject to various compliance requirements, including filing annual returns, maintaining 

accounting records, and conducting audits if the annual turnover exceeds a specified limit. Non-

compliance can lead to penalties, fines, or even dissolution. Partners may also be held personally liable 

for certain defaults. Adhering to compliance ensures the LLP's continued legal existence and protects 

partners from potential legal consequences. 

 

Q.9. Can an LLP own property, and how is property ownership managed within the structure? 

Ans.: Yes, an LLP can own property in its name. Property ownership is managed collectively by the 

partners as per the terms outlined in the LLP agreement. The agreement specifies the rights and 

responsibilities of partners regarding property transactions. This ensures a transparent and structured 

approach to managing assets within the LLP, aligning with the collaborative nature of the partnership 

structure. 

 

Q.10. What are the tax implications for partners in an LLP? 

Ans.: In an LLP, partners are taxed individually based on their share of profits. The LLP itself is not 

subject to tax on its income. Partners pay personal income tax, and their share of profits is considered a 

part of their taxable income. This tax treatment offers flexibility and simplicity, making LLPs an 

attractive option for those seeking a straightforward tax structure with limited liability benefits. 

 

Short Answer Type Questions 
 

Q.1. How is the dissolution of an LLP initiated, and what steps are involved in the process? 

Ans.: Dissolving an LLP is initiated through a resolution passed by the partners, signaling a collective 

decision to terminate the business. The process involves settling outstanding debts, completing ongoing 

contracts, and obtaining necessary approvals. An application for dissolution is then filed with the 

Registrar of Companies. Once approved, the dissolution is published, officially concluding the LLP. This 

structured dissolution process ensures a systematic and legally compliant conclusion to the LLP's 

existence, allowing for an organized wind-down of business affairs. 

 

Q.2. Can an LLP operate internationally, and what considerations should partners keep in mind?  

Ans.: Yes, an LLP can operate internationally, subject to compliance with the laws of the respective 



countries. Partners should consider factors such as local regulations, taxation, and legal requirements 

when expanding internationally. Understanding the legal and business landscape in the target country is 

crucial. Having legal counsel and conducting thorough due diligence can help navigate complexities and 

ensure smooth international operations for the LLP. The considerations for international operations 

encompass legal, regulatory, and cultural aspects, necessitating a comprehensive approach to successful 

global expansion. 

 

Q.3. How does an LLP protect partners from personal liability, and are there any exceptions to this 

protection? 

Ans.: An LLP protects partners from personal liability beyond their agreed contribution to the business. 

Limited liability ensures that personal assets are shielded from the business's debts and liabilities. This 

protection is fundamental to the LLP structure, promoting risk mitigation for partners. However, partners 

can be held personally liable in cases of fraud or wrongful conduct. Understanding the boundaries of 

limited liability is crucial for partners to navigate the delicate balance between protection and 

accountability within the LLP structure. 

 

Q.4. How does an LLP differ from a traditional partnership in terms of liability and management? 

Ans.: The primary distinction between an LLP and a traditional partnership lies in liability and 

management. In an LLP, partners enjoy limited liability, protecting personal assets from business debts. 

This departure from traditional partnerships, where personal liability is unlimited, is a crucial advantage. 

Additionally, LLPs provide more flexibility in management, allowing partners to collectively make 

decisions while designating specific partners with increased responsibilities. This hybrid structure 

combines the benefits of a partnership with the protection of limited liability, offering a balanced and 

adaptable approach to business organization. 

 

Q.5. How does the liability of LLP partners differ from that of shareholders in a company? 

Ans.: While both LLP partners and company shareholders enjoy limited liability, there are key 

distinctions. In an LLP, partners are directly involved in management and decision-making. Their liability 

is typically limited to their agreed contribution to the business. In contrast, shareholders in a company are 

generally not actively engaged in day-to-day management, and their liability is limited to the value of 

their shares. Understanding these differences is crucial when choosing between an LLP and a company 

structure, as it influences the level of involvement and responsibility borne by partners and shareholders, 

respectively. 

 

Q.6. Can an LLP raise capital through the issuance of shares, and how does this differ from a 

traditional company? 

Ans.: No, an LLP cannot raise capital through the issuance of shares, as it lacks share capital. Unlike a 

traditional company, where ownership is represented by shares, an LLP's ownership structure is based on 

the partnership agreement. Partners contribute capital, and their ownership interests are determined by 

this agreement. While this limits the LLP's ability to raise funds through equity, it provides flexibility in 

capital contributions and profit-sharing arrangements among partners. 

 

 

 



Q.7. How does the winding-up process of an LLP differ from the dissolution process, and what 

factors influence the choice between the two? 

Ans.: The winding-up process of an LLP involves settling its affairs and distributing assets to partners, 

typically due to insolvency or the completion of its purpose. Dissolution, on the other hand, is the formal 

termination of the LLP's existence. The choice between winding up and dissolution depends on factors 

such as financial health, ongoing contracts, and partner consensus. Winding up allows for a more gradual 

exit, while dissolution is suitable for a completed business or unanimous decision to terminate. 

 

Q.8. What are the provisions for dispute resolution among partners in an LLP, and how does it 

contribute to the stability of the business? 

Ans.: Dispute resolution provisions in an LLP agreement outline mechanisms to resolve conflicts among 

partners. This can include mediation, arbitration, or other agreed-upon methods. Having a clear dispute 

resolution process contributes to the stability of the business by providing a structured and efficient way 

to address conflicts. It minimizes the potential disruption caused by disputes, fostering a collaborative and 

stable environment essential for the successful operation of the LLP. 

 

Q.9. How does the concept of perpetual succession apply to an LLP, and what benefits does it offer 

for long-term business planning? 

Ans.: Perpetual succession means that the LLP continues to exist despite changes in its partners. The 

departure or addition of partners does not affect the LLP's continuity. This concept provides stability and 

continuity, allowing for long-term business planning. The LLP can endure beyond individual partner 

changes, facilitating business growth, client relationships, and the execution of long-term strategies 

without the disruption that may occur in a structure with a fixed term. 

 

Q.10. Can an LLP convert into a full-fledged company, and what are the key considerations for 

partners when contemplating such a conversion? 

Ans.: Yes, an LLP can convert into a company, facilitating a shift to a different business structure. 

Partners should consider factors such as compliance requirements, taxation implications, and changes in 

management structure when contemplating such a conversion. The decision should align with the long-

term goals of the business and may involve obtaining approval from partners, amending the LLP 

agreement, and ensuring compliance with legal procedures for conversion, providing an avenue for 

adaptability as the business evolves. 

 

Long Answer Type Questions 
 

Q.1. What is a Limited Liability Partnership (LLP), and how does it differ from other business 

structures? 

Ans.: A Limited Liability Partnership (LLP) is a distinctive legal entity that amalgamates features of 

traditional partnerships and companies. It provides partners with limited liability, safeguarding personal 

assets from the business's financial liabilities. This crucial characteristic differentiates an LLP from sole 

proprietorships and general partnerships, where personal liability is unlimited. In an LLP, partners enjoy 

the flexibility and collaborative nature of a partnership while benefiting from the protective shield of 

limited liability, making it an appealing choice for businesses and professionals alike. 

 



The limited liability aspect of an LLP means that the personal assets of partners are shielded from the 

debts and obligations of the business. This separation of personal and business liabilities is a fundamental 

departure from structures where personal assets are exposed to the full extent of business debts. The 

concept of limited liability is a cornerstone in promoting risk-taking, entrepreneurship, and business 

growth, as it instills confidence in partners to engage in commercial activities without the fear of 

jeopardizing personal financial security. 

 

Furthermore, an LLP, unlike a corporation, does not issue shares or have shareholders. Instead, it operates 

on the basis of a partnership agreement. This agreement, a central document in the formation of an LLP, 

delineates the rights and responsibilities of partners, the profit-sharing mechanism, and other essential 

operational aspects. The absence of share capital and the emphasis on partnership dynamics distinguish 

LLPs from corporations, contributing to the unique blend of features that defines the LLP as a modern 

and adaptable business structure. 

 

In essence, an LLP serves as a hybrid entity, strategically blending the collaborative and flexible elements 

of traditional partnerships with the limited liability protection characteristic of companies. This 

combination makes it an attractive choice for various businesses, especially those where partners actively 

participate in day-to-day operations and decision-making while seeking to mitigate personal liability 

risks. 

 

Q.2. How is an LLP formed, and what are the key requirements in the formation process? 

Ans.: The formation of an LLP is a structured process involving specific steps and legal requirements. 

Understanding the key components and compliance aspects of this process is crucial for establishing a 

robust and legally sound LLP. 

 

To initiate the formation of an LLP, the partners must first decide on the structure and dynamics of their 

collaboration. A minimum of two partners is required, and these partners can be individuals or corporate 

entities. This flexibility in the composition of partners allows for a broad range of business arrangements, 

accommodating different professional services or collaborative ventures. 

 

The next step involves the creation of the LLP agreement. This document is central to the LLP's 

functioning, outlining the rights, duties, and responsibilities of each partner. It also addresses critical 

aspects such as profit-sharing arrangements, decision-making processes, and dispute resolution 

mechanisms. The LLP agreement provides a customized framework tailored to the specific needs and 

goals of the partners, offering a level of flexibility not easily achievable in other business structures. 

 

Once the partners have drafted the LLP agreement, the next phase involves filing the necessary 

documents with the Registrar of Companies (RoC). This submission includes the LLP agreement, details 

of the partners, and other essential particulars as required by the jurisdiction's regulations. The RoC serves 

as the regulatory authority overseeing the registration and compliance of business entities, ensuring that 

LLPs adhere to legal standards. 

 

Compliance with state-specific regulations and the LLP Act of 2008 is imperative during the formation 

process. The LLP Act provides the statutory framework for the functioning of LLPs, outlining legal 



obligations, procedural requirements, and mechanisms for dispute resolution. Partners should be well-

versed in these regulations to ensure that the LLP is established in accordance with the law. 

 

The formation process is not merely a bureaucratic exercise but a critical foundation for the LLP's legal 

standing and operational integrity. A comprehensive and well-drafted LLP agreement, coupled with 

adherence to regulatory requirements, creates a robust structure that defines the partnership's dynamics 

and facilitates smooth operations. This emphasis on legal formality and documentation is essential for the 

long-term viability and credibility of the LLP in the business ecosystem. 

 

In summary, the formation of an LLP involves strategic decisions regarding partnership dynamics, the 

creation of a comprehensive LLP agreement, and the meticulous submission of documents to the 

Registrar of Companies. This process ensures not only the legal establishment of the LLP but also the 

establishment of a solid foundation for collaboration, governance, and compliance with regulatory 

standards. 

 

Q.3. What are the advantages of choosing an LLP over other business structures? 

Ans.: Opting for an LLP presents a myriad of advantages that go beyond the conventional features 

offered by other business structures. Firstly, limited liability stands out as a cornerstone advantage, 

providing a crucial layer of protection for personal assets. This is especially significant in contrast to sole 

proprietorships and general partnerships where personal assets are fully exposed to business debts. 

 

The flexibility inherent in the LLP structure is another notable advantage. Partnerships, by nature, allow 

for collaborative decision-making, and an LLP embraces this aspect while providing a separate legal 

identity. The LLP agreement becomes a versatile tool, enabling partners to tailor the structure to their 

unique needs. This flexibility extends to profit-sharing arrangements, operational protocols, and the 

overall governance of the business. 

 

Moreover, the compliance burden for LLPs is comparatively lighter than that of companies. LLPs have 

fewer regulatory requirements and are not subject to the complexities associated with issuing and 

managing shares. This streamlining of compliance processes allows partners to focus on the core aspects 

of their business rather than navigating intricate regulatory frameworks. 

 

Additionally, the continuity afforded by the perpetual succession feature distinguishes LLPs from 

traditional partnerships. The departure or addition of partners does not disrupt the LLP's existence. This 

perpetuity lends stability, particularly beneficial for businesses with long-term strategies and goals. 

 

In essence, the advantages of choosing an LLP revolve around the harmonious blend of limited liability, 

operational flexibility, reduced compliance burdens, and the enduring nature of the partnership. These 

features collectively position the LLP as a contemporary and adaptable business structure, catering to the 

diverse needs of businesses and professional collaborations. 

 

Q.4. Can an LLP have a single partner, and how does this impact liability? 

Ans.: An LLP, by design, cannot have a single partner; it necessitates a minimum of two partners for its 

formation. This requirement aligns with the collaborative and partnership-centric nature of the business 



structure. The presence of multiple partners fosters shared responsibilities, decision-making, and a 

distribution of roles within the organization. 

 

Limited liability, a foundational feature of the LLP, remains intact even with multiple partners. Each 

partner's liability is restricted to their agreed-upon contribution to the business. This ensures that personal 

assets are shielded from the business's debts, providing a crucial layer of protection. While the 

collaborative approach requires shared responsibilities, it also mitigates the burden on individual partners, 

ensuring that no single partner bears the entirety of the business's liabilities. 

 

The impact of having multiple partners extends beyond liability protection. It creates a dynamic 

environment for collaboration, diverse skill sets, and a more resilient business structure. Decision-making 

becomes a collective effort, drawing from the strengths and expertise of each partner. This communal 

approach not only aligns with the ethos of partnerships but also contributes to the overall stability and 

longevity of the LLP. 

 

In summary, the presence of multiple partners in an LLP is inherent to its structure, ensuring a 

collaborative and shared approach to both responsibilities and decision-making. While limited liability 

shields each partner from personal liability beyond their agreed contribution, the collaborative dynamics 

enhance the operational robustness of the LLP. 

 

Q.5. What is the role of designated partners in an LLP, and what are their responsibilities? 

Ans.: Designated partners in an LLP play a central and distinctive role, carrying responsibilities that go 

beyond those of other partners. The LLP Act requires the appointment of designated partners, who are 

entrusted with specific duties related to compliance and governance. 

 

One of the primary responsibilities of designated partners is to ensure statutory compliance. This includes 

filing annual returns, maintaining accurate accounting records, and adhering to regulatory requirements 

outlined in the LLP Act. Designated partners act as custodians of the LLP's legal standing, overseeing that 

the business operates within the parameters set by the law. 

 

Additionally, designated partners are tasked with filing various documents with the Registrar of 

Companies (RoC). These filings include changes in the LLP agreement, details of partners, and other 

alterations that may occur during the course of the LLP's existence. This continuous disclosure 

mechanism ensures that the RoC remains informed about the LLP's current status and structure. 

 

The role of designated partners extends to representing the LLP in legal matters. They are authorized to 

act on behalf of the LLP, sign documents, and make decisions that impact the legal standing of the 

business. This authorization is pivotal in streamlining decision-making processes and ensuring that the 

LLP can act promptly and efficiently in legal and business matters. 

 

The LLP agreement may allocate specific responsibilities among designated partners, providing further 

clarity on their roles. While all partners share in the decision-making and responsibilities, the designation 

distinguishes certain partners with additional duties related to compliance, representation, and overall 

governance. 



 

In essence, designated partners serve as the legal face of the LLP, ensuring compliance, representing the 

business in legal matters, and facilitating streamlined governance. This designation enhances 

accountability within the organization, aligning with the foundational principle of limited liability by 

concentrating specific duties on designated partners. 

 

Q.6. How are profits and losses distributed in an LLP? 

Ans.: The distribution of profits and losses in an LLP is a critical aspect governed by the LLP agreement. 

This agreement, a cornerstone of the LLP's structure, outlines the terms and conditions under which 

profits and losses are allocated among partners. The flexibility provided by the LLP agreement allows 

partners to tailor the profit-sharing mechanism to their unique preferences and business objectives. 

 

Typically, profit-sharing in an LLP is based on the agreed-upon ratio specified in the LLP agreement. 

This ratio may be determined by various factors, including the capital contribution of each partner, the 

level of involvement in business operations, or other criteria deemed suitable by the partners. The LLP 

agreement may also provide for a base salary or a fixed share of profits for certain partners, offering 

additional flexibility in the distribution model. 

 

The concept of fairness and transparency is integral to profit-sharing in an LLP. The LLP agreement 

ensures that partners have a clear understanding of how profits and losses will be distributed, fostering a 

collaborative and equitable approach. This transparency contributes to a positive and trusting partnership 

environment, aligning the financial interests of the partners with the overall success of the LLP. 

 

In summary, the distribution of profits and losses in an LLP is a customized process guided by the LLP 

agreement. This document not only delineates the specific terms of profit-sharing but also reflects the 

collaborative and adaptable nature of the partnership structure. 

 

Q.7. Can an LLP be converted into another business structure, and what is the process involved? 

Ans.: Yes, an LLP has the flexibility to convert into another business structure, offering partners the 

ability to adapt their organization to changing needs or strategic considerations. The conversion process 

involves several steps and legal considerations. 

 

Firstly, the decision to convert must be approved by the partners through a resolution. The LLP agreement 

may specify the conditions and process for such a decision. Unanimity among partners is often a 

requirement, ensuring that major decisions like conversion are made collectively. 

 

The next step involves amending the LLP agreement to reflect the new structure or form of the business. 

This amendment should outline the changes in governance, ownership, and other pertinent details. The 

amended LLP agreement becomes a crucial document, guiding the transition and ensuring legal 

compliance. 

 

Once the LLP agreement is amended, the partners need to file an application for conversion with the 

Registrar of Companies (RoC). This application includes the amended LLP agreement, along with other 

relevant documents and information as required by the RoC. The RoC will review the application to 



ensure that it complies with legal requirements and is in the best interest of the partners and stakeholders. 

 

The conversion process may vary depending on the desired business structure. For example, if the 

partners intend to convert the LLP into a private company, they must adhere to the procedures outlined in 

the Companies Act. This may involve issues related to share capital, shareholding patterns, and other 

aspects specific to company structures. 

 

Overall, the conversion process is a strategic decision that requires careful planning, legal expertise, and 

adherence to regulatory requirements. The partners should consider the long-term goals of the business, 

taxation implications, and the operational dynamics of the new structure. Seeking professional advice and 

involving legal experts in the conversion process can help ensure a smooth transition while safeguarding 

the interests of the partners and the business. 

 

Q.8.: What are the compliance requirements for an LLP, and how does non-compliance impact the 

partners? 

Ans.: LLPs, like any other legal entity, are subject to certain compliance requirements outlined by the 

LLP Act and other regulatory authorities. Understanding and adhering to these requirements is essential 

to maintain the legal standing of the LLP and protect the partners from potential legal consequences. 

 

Some key compliance requirements for LLPs include: 

 

Filing of Annual Returns: LLPs are required to file annual returns with the Registrar of Companies 

(RoC). This includes details about the partners, changes in the LLP agreement, and financial statements. 

Non-compliance with annual return filings can result in penalties and may impact the LLP's legal 

standing. 

 

Maintenance of Books of Accounts: LLPs are obligated to maintain proper accounting records, providing 

a true and fair view of the state of affairs of the business. The books of accounts should be kept at the 

registered office of the LLP and be available for inspection by the partners and authorities. 

 

Audit Requirements: LLPs meeting certain criteria may be required to undergo a statutory audit. The 

audit ensures compliance with accounting standards and provides an independent assessment of the 

financial health of the LLP. 

 

Change in Partners: Any changes in the composition of partners, including the addition or withdrawal of 

partners, should be promptly intimated to the RoC. This ensures that the RoC maintains accurate and up-

to-date records of the LLP's structure. 

 

Compliance with Taxation Laws: LLPs must comply with taxation laws, including filing income tax 

returns and adhering to Goods and Services Tax (GST) regulations if applicable. Non-compliance with 

tax obligations can lead to financial penalties and legal repercussions. 

 

Non-compliance with these and other regulatory requirements can have significant implications for both 

the LLP and its partners. Penalties, fines, and legal actions may be imposed by regulatory authorities. In 



extreme cases, persistent non-compliance could lead to the dissolution of the LLP, jeopardizing the 

business and the personal liability protection enjoyed by the partners. 

 

Partners can be held personally liable for certain defaults and non-compliance issues. It is crucial for 

partners to actively participate in ensuring that the LLP meets its compliance obligations. Regular internal 

reviews, engagement with professional advisors, and a proactive approach to compliance can safeguard 

the LLP's legal standing and protect the partners from potential legal consequences. 

 

In summary, compliance requirements for LLPs are designed to ensure transparency, accountability, and 

legal adherence. Partners should be diligent in fulfilling these requirements to maintain the LLP's legal 

standing and protect their personal liability status. 

 

Q.9. Can an LLP own property, and how is property ownership managed within the structure? 

Ans.: Yes, an LLP can own property in its own name, and the ownership and management of property 

within the structure are guided by the terms outlined in the LLP agreement. 

 

The LLP agreement serves as a foundational document that governs the rights and responsibilities of 

partners, including those related to property ownership. It may specify the procedures for acquiring, 

managing, and disposing of property owned by the LLP. This tailored approach allows partners to 

customize property-related arrangements to align with the unique needs and goals of the business. 

 

The LLP's ability to own property is not restricted to any particular type of property. It can include real 

estate, intellectual property, equipment, or any other assets deemed necessary for the LLP's operations. 

The flexibility in property ownership contributes to the adaptability of the LLP structure, making it 

suitable for a wide range of business activities. 

 

The LLP agreement typically outlines the contributions and entitlements of each partner concerning the 

LLP's property. It may detail how the costs and benefits associated with the property are distributed 

among partners, providing transparency and avoiding potential disputes. 

 

In cases where property transactions involve significant financial commitments, it is common for the LLP 

agreement to require the approval or consent of all partners. This ensures that major decisions related to 

property, such as acquisitions or dispositions, are made collectively and with the agreement of all 

stakeholders. 

 

The management of property within an LLP reflects the collaborative and partnership-centric nature of 

the structure. The LLP agreement acts as a guiding document, ensuring that property-related decisions 

align with the overall goals and interests of the partners. This structured approach fosters transparency, 

minimizes the risk of disputes, and contributes to the efficient management of the LLP's assets.  

 

In summary, an LLP can own various types of property, and the management of property ownership is 

delineated in the LLP agreement. This document serves as a vital tool for partners to customize property-

related arrangements, ensuring that the LLP's assets are managed in a manner consistent with the 

collaborative and adaptable nature of the partnership structure. 



 

Q.10. What are the tax implications for partners in an LLP? 

Ans.: The tax implications for partners in an LLP are distinctive and differ from other business structures. 

In an LLP, partners are individually taxed based on their respective shares of profits. The LLP itself is not 

subject to tax on its income. 

 

The individualized taxation of partners aligns with the principles of a partnership, where each partner's 

share of profits is considered a part of their taxable income. Partners are responsible for reporting their 

share of profits on their personal income tax returns. This taxation model provides simplicity and 

transparency, as partners are taxed on the income they directly receive from the LLP. 

 

The tax implications for partners extend beyond income tax. Partners may also be subject to Goods and 

Services Tax (GST) obligations if the LLP is engaged in activities that fall within the purview of GST 

regulations. Compliance with GST requirements, including filing returns and remitting taxes, is essential 

to avoid penalties and maintain regulatory adherence. 

 

Furthermore, the individualized taxation model allows partners to benefit from certain tax planning 

strategies. Partners can optimize their tax positions by leveraging deductions, credits, and exemptions 

available under tax laws. This flexibility empowers partners to align their tax strategies with their 

financial goals and circumstances. 

 

It's crucial for partners to stay informed about changes in tax laws, especially those affecting partnerships 

and LLPs. Regular communication with tax advisors and accounting professionals is advisable to ensure 

that partners are compliant with tax regulations and capitalize on available opportunities for tax 

optimization. 

 

In summary, the tax implications for partners in an LLP revolve around individualized taxation based on 

profit shares. This model provides simplicity, transparency, and flexibility for partners to manage their tax 

positions effectively. Staying abreast of tax regulations and seeking professional advice are key 

components of ensuring tax compliance and optimizing the financial outcomes for partners in an LLP. 

 

□ □ □ 
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